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Presidential Documents 


Title 3— 

The President 


Presidential Determination No. 92-48 of September 30, 1992 

Presidential Determination To Drawdown DOD Stocks for 
Countemarcotics Assistance for Colombia 

Memorandum for the Secretary of State |and| the Secretary of Defense 

Pursuant to the authority vested in me by Section 506(a)(2) of the Foreign 
Assistance Act of 1961. as amended. 22 U.S.C. 2318(a)(2] (the “Act”), I hereby 
determine that it is in the national interest of the United States to drawdown 
defense articles from the stocks of the Department of Defense, defense 
services of the Department of Defense, and military education and training for 
the purpose of providing countemarcotics assistance to Colombia. 

Therefore, 1 hereby direct the drawdown of up to $7 million of such defense 
articles from the stocks of the Department of Defense, defense services of the 
Department of Defense, and military education and training for the purposes 
and under the authorities of Chapter 8 of Part 1 of the Act. 

The Acting Secretary of State is authorized and directed to report this 
determination to the Congress, and to arrange for its publication in the Federal 
Register. 


Title 3— 

The President 



{VH Doc. 92-2497 
Fiii*d 4:10 pm) 

nillms code 3taV01-M 


THE WHITE HOUSE, 
Washington, September 30, 1992. 
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Presidential Documents 


Presidential Determination No. 92-49 of September 30, 1992 

Presidential Determination To Drawdown DOD Stocks for Dis¬ 
aster Assistance for Pakistan 


Memorandum for the Secretary of State (and) the Secretary of Defense 

Pursuant to the authority vested in me by Section 506(a)(2) of the Foreign 
Assistance Act of 1961, as amended, 22 U.S.C. 2318(a)(2) (the ‘‘Act”), I hereby 
determine that it is in the national interest of the United States to drawdown 
defense articles from the stocks of the Department of Defense, defense 
services of the Department of Defense, and military education and training, for 
the purpose of providing disaster assistance in Pakistan. 

Therefore. 1 hereby authorize the furnishing of up to $5 million of such defense 
articles from the stocks of the Department of Defense, defense services of the 
Department of Defense, and military education and training, for the purposes 
and under the authorities of Chapter 9 of Part 1 of the Act. 

The Acting Secretary of State is authorized and directed to report this 
determination to the Congress and to arrange for its publication in the Federal 
Register. 



THE WHITE HOUSE. 
Washington. September 30, 1992. 

|KR Doc 92-24948 

10-8-92: 4:11 pm| 

Silling code 3195-01-M 
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Presidential Documents 


Proclamation 6485 of October 8, 1992 

National Customer Service Week, 1992 


By the President of the Dnited States of America 
A Proclamation 

In a thriving free enterprise system such as ours, which provides consumers 
with a wide range of goods and services from which to choose, the most 
successful businesses are those that display a strong commitment to customer 
satisfaction. Today foreign competition as well as consumer demands are 
requiring greater corporate efficiency and productivity. If the United States is 
to remain a leader in the changing global economy, highest quality customer 
service must be a personal goal of every employee in business and industry. 

A business built on customer service understands and anticipates the custom¬ 
er’s needs. It designs goods and services to meet those needs and builds 
products that perform to customer expectations. It then packages them care¬ 
fully, labels them correctly, sells them at a fair price, delivers them as 
scheduled, and follows up, as necessary, to satisfy the customer. This kind of 
commitment to service leads to customer loyalty and to genuine improvements 
at the bottom line. 

A business will do a better job of providing high quality goods and services by 
listening to its employees and by empowering them with opportunities to 
make a difference. Customer service professionals work in the front lines 
where a firm meets its customers; where supply meets demand. With respon¬ 
sive policies and procedures and with simple courtesy, customer service 
professionals can go a long way toward ensuring customer satisfaction and 
eliciting the next round of orders and purchases. 

The Congress, by Senate Joint Resolution 166, has designated the week of 
October 4 through October 10, 1992, as “National Customer Service Week” 
and requested the President to issue a proclamation in observance of this 


week. 


NOW. THEREFORE, I. GEORGE BUSH, President of the United States of 
America, do hereby proclaim the week of October 4 through October 10,1992, 
as National Customer Service Week. I invite all Americans to observe this 
week with appropriate programs and activities. 

IN WITNESS WHEREOF, I have hereunto set my hand this eighth day of 
October, in the year of our Lord nineteen hundred and ninety-two, and of the 
Independence of the United States of America the two hundred and seven¬ 
teenth. 


|KR Dor.. 92-249M 
FilwS 4.45 pm I 

Billing code 3195-01-M 
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Presidential Documents 


Proclamation 6486 of October 8, 1992 

General Pulaski Memorial Day, 1992 


By the President of the United States of America 
A Proclamation 

Each October 11, when our Nation honors the memory of General Casimir 
Pulaski, the great Revolutionary War hero who died on this date in 1779, we 
also celebrate the deep and abiding friendship that exists between the Polish 
and American peoples. That friendship has been rooted in a shared love of 
liberty and democratic government, and as we proudly reflect on the past, we 
also look forward to continuing cooperation between our two countries in this 
new. post-Cold War era. 

Before he came to the United States more than 200 years ago, Casimir Pulaski 
had fought in the struggle to free his native Poland from foreign domination 
and repressive rule. By the time the young Count was forced into exile, he 
was, as Benjamin Franklin noted, "famous throughout Europe for his bravery 
and conduct in the defense of the liberties of his country." Although Count 
Pulaski would not live to see the liberation of his beloved homeland, no 
amount of adversity could deter him from a cause as universally important as 
that of freedom. This skilled horseman and fighter thus adopted our ancestors* 
struggle as his own, volunteering for service in the Continental Army, where 
he was named a General and eventually granted command of his own cavalry 
unit. 

General Pulaski and his troops fought with great tenacity in a number of major 
campaigns, including at Brandywine and Trenton. Impressed by Pulaski's 
fearlessness and persistence. General George Washington later wrote to the 
Congress that "the Count's valor and active zeal on all occasions have done 
him great honor." 

ft was such zeal for the cause of liberty that inspired General Pulaski to lead a 
bold yet dangerous charge during the seige of Savannah on October 9, 1779. 
He was mortally wounded in the attempt and died 2 days later. 

General Pulaski and other martyrs in America’s War for Independence did not 
die in vain, however, and today we know that their hard-won victory helped 
to ignite the continuing expansion of freedom around the globe. On this 
occasion we remember, especially, the generations of courageous Poles who 
have shared in the epic struggle for liberty and self-determination. From our 
own Savannah, Georgia, to places such as Westerplatte. the Katyn Forest, and 
the Gdansk shipyards, brave Poles have made heroic, and sometimes costly, 
stands for freedom. Their courage and resolve should remain an inspiration to 
us all. 

Having triumphed over decades of communist rule, not with musket and 
bayonet, but with voices and votes, petitions and prayers, the people of a free 
and independent Poland are now working to complete the challenging transi¬ 
tion to democracy and to a thriving, market-oriented economy. The United 
States is proud to cooperate in this effort through a wide range of trade, 
investment, and technical assistance programs, including the Polish-American 
Enterprise Fund. 
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Amencans ^TtPdlish-arToestry ^cenfimie h) play an important role in promoting 
stronger political, cultural, and economic ties between the United States and 
Poland, and as we join these citizens in remembering General Casimir Pulaski, 
we also give thanks for the contributions that they are making to our common 
future. 

NOW. TfiEREFORE. L GEORGE ©liSW. President of the United States of 
America, by virtue of the authority vested in me by the Constitution and laws 
of the United States, do hm^erby iproalaim October 11. 1992. as General Pulaski 
Memorial Day. I direct the appropriate government officials to display the flag 
of the United States on all government buildings on that day, and 1 invite all 
Americans to observe the occasion with appropriate programs and activities. 

IN WITNESS WHEREOF, 1 have hereunto set my hand this eighth day of 
October, in the year of oiir Lord (OincfleeQ hundred and ninety-two. and of the 
Independence of the United States of America the two hundred and seven- 
teenfti. 


»tVR’D(K;.'92'>'24g35 
Filed 10-6-92: 4:44 pfli| 
iiiiitnn (Code 3inMn-4ii 
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Tr>is section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are key^ to and codified in 
the GOde of Federal Regulations, which is 
published under *50 titles pursuar>t to 44 
U.S.C. 1510. 

The Code Of Federal Regulations is sold 
by the Supefinterrdent of Oocuments. 

Prices of new books ►are listed 4n the 
first FEDERAL REGISTER issue of each 


FARM CREDIT ADMINISTRATION 

12 CFR Parts 614 and 619 

RINaOSa-ABO 

Loan Policies and Operaltens; 
Definitions; Lenditif AuNtoritles and 
Purchase and Sale of interests In 
Loans; Effective Date 

acsMCr: Farm Credit Administration. 
action; 'Notice oT effective date. 

SUMMART: The Parm Credit 
Administration'fFCA^ ptrblished final 
regulations under parts'614 and “619 on 
August 24,1992 J57 TTt *38237). The Tinal 
regulations amend 12 CFR parts 614 and 
619 governing the lending, luan sale^od 
purchase, and loan :parUcipation 
authorities'of Farm Credit ^stem 
institutions. )ln accordance with 12 
U.SiC. ‘22S2. the effective date-of the 
fmdl nrte is 30 days from the date of 
publicalron in the Federal Register 
during which either or both Houses of 
Congress are in session. Based on the 
records of the sessions of Congress, the 
effective dale of4he regulations is 
Ocldber 7. T992. 

EFFECTIVE DATE: October 7,1992. 

FOR FURTHER INFORMATION CONTACT; 
Dennis K. Caiipenter. Senior Policy 
Analyst. *Regulation Development 
Division. iOffioe^of£xamtnation« Farm 
Orffdil Administration. A4cLean. 
Virginia 2Z1&2-SQ9Q. (703)<683^96.or; 
Richard >A. fCatz. ‘Senior Attorney. 
Regulatory and Legislative Law 
Division. -Office tff Generel Counsel. 
Farm Credit Administration. McLean. 
Virginia 22102-^5090.'(703) 683-4620. 
TDfD:(703) 683-4444. 

(12DSX:. 2252ta).(9) and (lO)} 

Dated: October 7.1992. 

Curtis M. Anderson. 

SiocretQry.iFarm Crvdil AdnimistrationSoani 
I HR Dfic, 93-24790 Filed 1(MM>2; 8.45.ftml 
BtLUNG OOBE 6I0S4»t^ 


12 CFR Part 615 

R1N 3052-AB1B 

Funding and Fiscal Affairs, Loan 
Policies and Operations, and Funding 
Operations; Effective Date 

agency: Farm Credit Administration. 
ACTION; Motice df effective date. 


SUMMARY; The Farm Credit 
Administration (FCA) published a 
suspension of rule under part '615 on 
August 24.1992 (57 FR 38250). The rule 
suspends certain provisions of the Farm 
Credit regulations, through December 31. 
T994, governing the compulation of 
permanent capital ratios of Farm Credit 
System mstttutions to allow Farm Credit 
Banhs and direct lender associations 
through (he end of 1994 to determine by 
agreement Whether, and to vvhat e)^tenL 
an association's investment in a Farm 
Credit Bank is considered as part of the 
association’s permanent capital for the 
purpose of computing the permanent 
caphal ratio. In accordance with 12 
U.S.C. 2252. the eTFectrve date df the 
final nde is 30 days from the dale df 
publication in the Federal Register 
during which either or both Houses of 
Congress are in session. Based on (he 
records of the sessions of Congress, the 
effective dale of the regulations is 
October 7.1992. 

EFFECTIVE DATElCcftobcr 7. 1992. 

FOR FURTHER INFORMATION >CONTACT: 

Roberts. Child. Policy Analyst. 
Regulation OevelopmeEnt Oivtsion. Office 
of Examination. Farm Credit 
Administration. McLean. Virginia 22TO2- 
5090. (763) 883-4498, or Pebeoca S. 
Orlidh, Senior Attorney, Regulatory and 
liegislative 1.imv Diviston. OFRoe •erf 
General Ootinsel. Farm Credit 
Adminrstratien,'McLean, Virginia 22102- 
5090. (703) >883-^4020. TDD T703) 683-^1444. 

(12 U.S.C. 2252(ttHa) and (10)) 

Dated: OctoberT. 1992. 

Curtis M. Anderaen. 

Secretary, Farm Credit Adminietration Board. 

int Doc. 92-24769Filed KMM»2; 8:45 »mj 
WLUNQ CODE STOS-OI-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

(Docket No. 92-NM-84-AD; Amendment 39- 
8372; AD 92-19-14) 

Airworthiness Directives; McDonneM 
Douglas Model MD-11 Series Airplanes 

agency; Federal Aviation 
Administration, DOT. 

ACTION: Final rule. 

SUMMARY; This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain McDonnell Dougies 
Model MD-11 series airplanes, that 
requires inspections to detect fatigue 
cracks of the side shin and doubler 
surrounding the pressure relief door 
assembly ofihe laUpyion. and 
structural modification of the tail pylon 
pressure relief door opening.This 
amendmenfl is proinpled hy a full-scale 
fatigue-tesrt that detected the 
development of fatigue ccadcs.The 
actions specified by this AD are 
Intended to prevent skin and doubler 
fatigue craching. which coiild cau.seloss 
of fail-safe capability of the tail pylon 
structure. 

DATES; Effective November 37.. 1992. 

The iftcoiiporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
•of the Federal Register as of‘November 
17.1992. 

ADDRESSES: The -service informs tion 
referenced in this AD may be obtained 
from McDonnell Douglas Gorporation, 
P.G. Box 1771, Long Beach. Caflifomia 
90846-4)001.. Attention: Business-Unit 
Manager, Technical RubHcdlions— 
Technical Administralive Support, Cl- 
L5B. This information may be exammed 
at the Federal Aviation Administration 
(FAA), Transport Airplane Directorate, 
Rules Docket. 1601 Lind Avenue.-SW.. 
Renton. Washington; or at the FAA. 
Transport Airplane Directorate, Los 
Angeles Aircraft Certification'Offiexj 
(ACX>). 3229 E. Spring Street Long 
Beach. California; or at 4heOffice of 4he 
Federal Register. BOO North Capilcl 
•Street. NW.. suite 700. Washington. DC. 
FOR FURTHER INFORMATION OOMTACT: 
Mr. Wahib Mina. Aerospace engineer 
Los Angeles Aircraft'Certffica lion 
Offioe. ANM-121L ‘FAA. Transport 
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Airplane Directorate, 3229 East Spring 
Street. Long Beach, California 90806- 
2425: telephone (310) 980-5324; fax (310) 
988-5210. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain McDonnell Douglas 
Model MD-11 series airplanes was 
published in the Federal Register on 
June 5.1992 (57 FR 23976). That action 
proposed to require inspections to detect 
fatigue cracks of the side skin and 
doubler surrounding the pressure relief 
door assembly of the tail pylon, and 
structural modification of the tail pylon 
pressure relief door opening. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single comment received. 

The commenter supports the proposed 
rule. 

Since issuance of the notice, the FAA 
has reviewed and approved McDonnell 
Douglas Service Bulletin 54-17, Revision 
1. dated July 16,1992. This revision is 
similar in technical content to the 
original version, but contains only minor 
editorial and format changes; there is no 
change in the effectivity listing. The 
final rule has been revised to include 
this revision to the serv'ice bulletin as an 
acceptable source of service 
information. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
described previously. The FAA has 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
rule. 

There are approximately 28 
McDonnell Douglas Model MD-11 series 
airplanes of the affected design in the 
worldwide fleet. The FAA estimates that 
18 airplanes of U.S. registry will be 
affected by this AD. that it will take 
approximately 1 work hour per airplane 
to accomplish the required inspection 
requirements, and that the average labor 
rate is $55 per work hour. Based on 
these figures, the total cost impact of the 
inspection requirements of the AD on 
U.S. operators is estimated to be $990. 

Installation of the interim 
modification will take approximately 35 
hours to accomplish, at an average labor 
rate of $55 per work hour. Parts will be 
provided at no cost to the operators. 
Based on these figures, the total cost 
impact to U.S. operators who install the 


interim modification is estimated to be 
$1,925 per airplane. 

Installation of the permanent 
modification (without removal of the 
interim modification) will take 
approximately 308 work hours to 
accomplish, at an average labor rate of 
$55 per work hour. Parts will be 
provided at no cost to operators. Based 
on these figures, the total cost impact to 
U.S. operators who install the 
permanent modification (without 
removing the interim modification) is 
estimated to be $16,940 per airplane. 

Installation of the permanent 
modification (with removal of the 
interim modification) will take 
approximately 316 work hours to 
accomplish, at an average labor rate of 
$55 per work hour. Parts will be 
provided at no cost to operators. Based 
on these figures, the total cost impact to 
U.S. operators who install the 
permanent modification (with removing 
the interim modification) is estimated to 
be $17,380 per airplane. 

Based on the figures discussed above, 
the total cost impact of the AD on U.S. 
operators is estimated to be between 
$305,910 and $348,480. This total cost 
figure assumes that no operator has yet 
accomplished the requirements of this 
AD. 

The regulations adopted herein will 
not have substantia) direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12812, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action: (1) Is not a 
'*major rule*’ undrt* Executive Order 
12291; (2) is not a "significant rule" 
under DOT Regulatory Policies and 
Procedures (44 FR 11034. February 26, 
1979); and (3) will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy of 
it may be obtained from the Rules 
Docket at the location provided under 
the caption "ADDRESSES." 

List of Subjects In 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety, Incorporation by reference. 
Safety. 


Adoption of the amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App, 1354(a). 1421 and 
1423; 49 U.S.C. 106(g); and 14 CFR 11.89. 

§39.13 (Amended) 

. 2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-19-14. McOoonel) Douglas: Amendment 
39-6372, Docket 92-NM-64-AD. 

Applicability: Model MD-11 series 
airplanes, as listed in McDonnell Douglas 
Service Bulletin 54-17, dated February 24, 
1992, and Revision 1. dated July 16,1992; 
certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent skin and doubler fatigue 
cracking, which could cause loss of fail safe 
capability of the tail pylon structure, 
accomplish the following: 

(a) For Croup I airplanes, as listed tn 
McDonnell Douglas Service Bulletin 54-17. 
dated February 24.1992, prior to the 
accumulation of 2,100 landings or within 60 
days after the effective date of this AD. 
whichever occurs later, visually inspect to 
detect cracks on the tall pylon skin and 
interior doubler around the pressure relief 
door, and install either the interim or 
permanent modification, as specified in 
paragraphs (a)(1) and (a)(2) of this AD. in 
accordance with McDonnell Douglas Service 
Bulletin 54-17. dated February 24.1992. or 
Revision 1. dated July 16,1992. 

(1) If no cracks are detected, prior to 
further flight, install either the interim 
modification, which consists of interim 
external doublers; or the permanent 
modification, which consists of internal 
doubler.^ frame, and stiffener. If the interim 
modification is installed, prior to the 
accumulation of 6.000 landings or within 60 
days after the effective date of this AD. 
whichever occurs later, install the permanent 
modification (internal doubler, frame, and 
stiffener), in accordance with McDonnell 
Douglas Service Bulletin 54-17, dated 
February 24.1992. or Revision 1. dated July 
16.1992. 

(2) If cracks are detected, prior to further 
flight, install the permanent modification, 
which consists of external doublers, internal 
doubler, frame, and stiffener, in accordance 
with McDonnell Douglas Service Bulletin 54- 
17. dated February 24.1992. or Revision 1. 
dated July 16,1992, 

(b) For Group II airplanes, as listed in 
McDonnell Douglas ^rvtce Bulletin 54-17, 
dated February 24.1992. prior to the 
accumulation of 6,000 landings or within 60 
days after the effective date of this AD. 
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whichiwor occurs Irfter. conductclye 
penetrant •mspectien iorcracks of the Util 
pylon skin around the pressure italief’iioor. in 
atxordance with McDoonBil Dou^las Service 
Bullcliii 54-17. dated l^ebruary 24.1992. or 
Revision 1. dated July 16.1992. 

(1) If novcracks are found, prior to further 
flight, install the permanent modificatioa. 
which consists of an internal doubler, frame, 
and ^tfffener. In accordance with WcDonnell 
Douglas Service Bulletin 54-17, dated 
Febniarj' 24.1992. or Revision 1. dated July 

16.1992. 

(2) If cracks are'detected, prior to further 
BigHt.'install the permanent modffication 
Which consists oT*€«>ctemal doubler6. Irtlemal 
*dodb)er.‘frame.'imd stiffener, in accordance 

with Donnell Douglas Service Bulletin*54- 
47,.<dut«d i^ebruBiy'.24.1992. or B^ivisionl. 
dated July lB.Qfl92. 

i(o)/An.alternative-method<of'compliance or 
adiustment of (the compliance time that 
provides .an acceptable Jevel of siifffty may be 
used 4f approved iby tthe 'Manager, lios 
Angeles Aircraft Ceiilficalion Oirioe (ACQ). 
FAA. Transport Airplane DirBCtoratc. 
Operators shall .submit their requests throagh 
an apprepFiate'PAA Principal Maintenance 
inspector, who may add comments and then 
send it to the Manager. Ixis Angeles ACO. 

Note.—bvfonnalion concerning the 
existence of approved alternative methods of 
rx>mplianoe with ihis/AD.if any. may be 
obtained from the Los Aqgeles ACO. 

Jd) Special (flight,permits may be issued in 
acGordancevuilh FAR 21J197 and 21.199 to 
operate the airplane to.alocation wherclhe 
requirements of this 'AD can he 
accomplished. 

(e) The inspecUonsand installation shall 
k^e done in accordance with McDonnell 
Douglas Service Bulletin 54-17. da ted 
Februaiy 24.1992;'or McDonnell Douglas 
ServiceBullelin 54-17. Revision 1. dated July 

16.1992. This incorporation by reference was 
approved ’by fhelDiredtor of the Federal 
Register in accordance with 5 U.'S:C. 55Z(a) 
and 1 CFR parfSl.‘Copies may be obtained 
from McBoirmell H[>ougl8s (Corporation. FiO. 
Box 1771.'Long Beach. Cdllfomia 90646-8001. 
Attention: Business tlhlt Manager.Technicol 
Publications—Technical Administrative 
Support. Cl^LSB. Copies may (be inspected at 
the FA A. Tran sport Airplane Direct orate, 
tool IJnd Avenue. SW.. Renton. Washington: 
or.ftt4heFAA. Transport Airplane 
Directorate. >Los Aqgeles Aircraft 
CertifiuotienOffice. 2229 Ea6t Spring Street. 
I^ng Beach.'CaiifoFnia:^ 0 r at the'OfTice'of the 
Federal Register, :600 hlorth Capitol Street. 
NW.. suite 700. Washington. DC. 

(1) This amendment becomes effectivex>n 
November 17.1992. 

Issued in Renton. Washington, on August 

26.1992. 

Oanell'M. Pederson. 
i\ctir)gManagBT, T^ran^prrrt Airpltme 
1 hmetarate. Aircraft Certifioniion Servict* 

[‘''R Doc. «2-24715Ffled lB49-i|l2:«Br45:am| 
uu-Lftio-cooE sata-as-M 


14 CFR Part 39 

lOadcBt Mo. BS-MM-BB-AO; Amendntent 39- 
8379; AD 92-20-051 

Ai r wMt lhine ss IMre^vas; .Fokker 
Model F2B AlarIcBIOI) Series Alcpiams 

agency: Federal Aviation 
Administration. DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopta e 
new ;airwor&tnes8 <directive (AD), 
applicaliie to 'certain tPoldcer Model F26 
0100 series airplliines. lhal requires 
the replacement .of cuirentty installed 
alamiRum alloy' riwerts in the Hb4o- 
auxiliat^'fspar attachment at wing 
station IfiCllO with nickel copper alloy 
rivets andFiilok bolts. I'his amendment 
is prompted tby a >fiill-^ale fatigue lest .of 
the 'Wings ithat delected numerous 
broken rivets. The actions specified by 
this AID are wtlended to prevent reduced 
stroctunfl integrity oF the wings. 

DATES: Effective en Novenrtber 17. (1992. 

The incorperation fey rdference eff 
certain pdfelications listed in‘the 
regiiiaiions is approved by the Director 
of the Federal Register as of November 
17.1992. 

ADDRESSES; The service information 
r^erenced in this AD may be obtained 
from Fokker Aircraft USA, Inc., 1T99 
North Faiiia X Street. Alexandria. 
Virginia 22314. This irtformation may be 
examined at the Federal Aviation 
Administration (FAA). Transport 
Airplane Directorate. Rules Biodket. 1601 
Lmd Avemie. SW.. Renton. Wadihrigton; 
or at the Office of the Federal Register. 
800 North iCapilOl Street, NW,. suite TOO. 
Washington. DC. 

FOR FURTHER tHFORMATtON -CONTACT. 

Mr. Mark tjuam. Aerospace •Engmeer, 
Standardization Branch, ANM-113, 

FAA, Transport Airplane Directorate. 
1601 l»!nd Avenue. SW.. Renton. 
Washington 98055-4096; telephone (206) 
227-2145; Fax (206) 227-1328. 
SUPPLEMENTARY INFORMATION: A 
proposal lo amend part 39 oF the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain Fokker Model F28 
Mark OTOO series airplanes was 
published in the Fedcrall Register on 
June 16,1992 (57 FR 27192). That action 
proposed lo require the replacement of 
currently installed cdunnnum alloy rivets 
in the Tlinto-BuxiHary-spar aFttachment 
at wing Btalion 101T6 with nidkel copper 
alloy rivets and Hllck bolts. 

Interested persons have been afforded 
an opportunity lo participate in the 
making of this amendment. 'Due 
consider-atiem bas been given to the 
comments •recei ved. 


The commonlers support the proposed 
rule. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and ithe public Interest 'require the 
adoption of the rule as proposed. 

The FAA estimates that 25 airplanes 
of U.S. registry will be affected ^ this 
AD, that it will take approximately 6 
work boursiper airplane to aocemplish 
the required actions, and that the 
average labor rale is $58 per work bour 
The cost of required parts will be 
negligible. Based on these figures, the 
U)tal cost impact df the AD on ’U.'S. 
operators is estimated to be $11,000 or 
$440 per airplane. This total cost figure 
assumes that no operator has yet 
accomplished the reqiHrements crf this 
AD. 

The regulations adopted herein will 
not have'Bubstantia/l'direct effects'on the 
States, on the relationship between the 
national government and the Stales, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with F.xecutive Order 12612. it is 
determined that this final nile doeq^ot 
have‘Sufficient federalism hnplicalions 
to warrant the preparation-of e 
Federalism Assessment. 

For the reasons discussed above. I 
certify that this action (1) is not a ‘‘major 
rule" under Executive Order 1229L: (2) is 
not a “significant rule’* under DOT 
Regulatory Policies and Procedures .(44 
FR 11034, Pebniaiy 26,1979J; and (3) will 
not have a significant-economic impact, 
positive or negative, on a substantial 
number of small (entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and It is contained in ‘the 
Rules Docket. A copy of H may be 
obtained from the Rules Docket at the 
location pjovided under the caption 
“ADDRESSES’* 

List of SlibjectB in 14 “CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Incorporation by reference. 
Saff€?ty. 

Adoption of the AmexidTnent 

Accordingly, pursuant to the authority 
delegated to me by the-Administrator, 
the Federal Aviation Administration 
amends 14 CFR ipart 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECDVES 

1. The atfthority eftatron for piiri 39 
continues to read asfc/llows: 
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Authority: 49 U.S.C. App. 1354(a). 1421 and 
1423; 49 U.S.C. lOe(g); and 14 CFR 11.89. 

§39.13 (Amended) 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-20-05. Fokken Amendment 39-8379. 

Docket 92-NM-68-AD. 

Applicability: Model F28 Mark 0100 series 
airplanes: serial numbers 11244 through 
11256, inclusive; 11259; 11260; and 11268 
through 11278. inclusive: certificated in any 
category. 

Compliance:*Required as indicated, unless 
accomplished previously. 

To prevent reduced structural integrity of 
the wings, accomplish the following: 

(a) Prior to the accumulation of 18.000 
landings or within 60 days after the effective 
date of this AD, whichever occurs later, 
replace the currently installed aluminum 
alloy rivets at the rib-to*auxiliary-spar 
attachment at wing station 10110 with nickel 
copper alloy rivets and Hilok bolls, in 
accordance with Fokker Service Bulletin 
SnFl00~57-017. dated September 12.1991. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of .safety may be 
used if approved by the .Manager. 
Sta^ardization Branch. A.NM-113. FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager^ Standardization 
Branch. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD. if any, may be 
obtained from the Standardization Branch. 

(c) Special flight permits may he issued in 
accordance with FAR 21 197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

Id) The replacement shall be done in 
accordance with Fokker Ser\'ice Bulletin 
SBFl00-57-017. dated September 12.1991. 
This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552|a) 
and 1 Q'R part 51. Copies may be obtained 
from Fokker .Aircraft USA. Inc.. 1199 North 
Fairfax Street. Alexandria. Virginia 22314. 
Copies may be inspected at the FAA. 
Transport Airplane Directorate. 1601 Lind 
Avenue, SVV., Renton, Washington; or at the 
Office of the Federal Register. 800 North 
Capitol Street. NW., suite 700, Washington. 
DC. 

(c) This amendment becomes effective on 
November 17.1992. 

Issued in Renton. Washington, on 
September 4.1992. 

Darrell M. Pederson. 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

IFTl Doc. 92-24711 Filed 10-09-92; 8:45 am| 
BILLING COOC 491S>tS-M 


14 CFR Part 39 

I Docket No. 92-NM-43-AD; Amendment 39- 
8364; AD 92-19-061 

Airworthiness Directives; McDonnell 
Douglas Model DC-9-80 Series 
Airplanes and Model MD-88 Airplanes 

AGENCY: Federal Aviation 
Administration. DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain McDonnell Douglas 
Model DC~9-80 series airplanes and 
Model MD-88 airplanes, that requires 
initial inspection and subsequent 
modification of galley power feeder wire 
assemblies. This amendment is 
prompted by a report of smoke in the 
cabin coming from the ceiling panels 
during flight due to chafing of the wire 
assembly on ceiling panel attachments. 
The actions specified by this AD are 
intended to prevent chafing damage to 
the wire assemblies that can lead to 
arcing and smoke in the cabin. 
dates: Effective on November 17.1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
17.1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from McDonnell Douglas Corporation. 
P.O. Box 1771, Long Beach, California 
90846-0001. Attention: Business Unit 
Manager, Technical Publications, Cl- 
UDR (54-60). This information may be 
examined at the Federal Aviation 
Administration (FAA). Transport 
Airplane Directorate, Rules Docket, 1601 
Lind Avenue, SW.. Renton, Washington; 
or at FAA, Transport Airplane 
Directorate, Los Angeles Aircraft 
Certification Office (ACO), 3229 East 
Spring Street, Long Beach, California; or 
at the Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Elvin K. Wheeler, Los Angeles 
Aircraft Certification Office, ANM-130L, 
FAA, Transport Airplane Directorate, 
3229 East Spring Street, Long Beach, 
California 90806-2425; telephone (310) 
988-5344; fax (310) 988-5210. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain McDonnell Douglas 
Model DC-9-80 series airplanes and 
Model MD-88 airplanes was published 
in the Federal Register on April 8.1992 
(57 FR 11927). That action proposed to 


require initial inspection and subsequent 
modification of galley power feeder wire 
assemblies. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenler supports the rule as 
proposed. 

One commenter is concerned that 
paragraph (a) of the notice will penalize 
operators who previously took 
immediate action to correct the unsafe 
condition. The commenler specifically is 
concerned about the “unless previously 
accomplished within the last 60 days’* 
portion of the compliance time. Based on 
this wording of paragraph |a) of the 
notice, the commenter feels that these 
operators will be required to reinspecl 
all airplanes that have not been 
inspected within the last 60 days once 
the effective date of this AD has been 
established. For example, this 
commenter first began inspecting its 
airplanes on November 4.1991. If the 
wording of paragraph (a) of the proposal 
remains as proposed, the commenter 
would be required to reinspecl those 
airplanes, which would entail 
considerable cost. Therefore, the 
commenter requests that "unless 
previously accomplished within the last 
60 days” be removed from paragraph |a) 
and be replaced with ‘‘unless previously 
accomplished after November 1.1991." 
Upon further consideration, the FAA 
concurs that the compliance time can be 
adjusted somewhat. The FAA 
recognizes that the proposed 
requirement to perform the inspection 
"unless previously accomplished within 
the last 60 days’* could cause some 
operators to inspect airplanes when 
there is no need lo do so; however, the 
commenter’s suggested threshold of 
November 1,1991, could also cause 
some operators to re-inspeci airplanes. 
The AD specifically stales that 
compliance is required as indicated, 
"unless accomplished previously;’’ this 
statement provides credit for operators 
who have previously accomplished the 
requirements of the final rule. Therefore, 
paragraph (a) has been revised to 
eliminate the phrase that would have 
credited operators only if they had 
performed the inspection within the last 
60 days. The FAA has determined that 
safety will not be compromised by 
eliminating this phrase. 

One commenter requests that the 
compliance time for inspection of the 
galley power feeder wire assemblies be 
extended from the proposed 4.500 flight 
hours to 6.000 flight hours. Such 
extension of this compliance time would 
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allow the inspection to be accomplished 
during regularly scheduled maintenance. 
The commenter notes that it has 
operated Model DC-9-80 airplanes for 
nine years and 27.000 flight hours, and 
has not experienced any difficulties with 
the wire bundles. The FAA concurs with 
the commenler's request to extend the 
compliance time for the inspection 
required by paragraph (c)(2) of this AD. 
Extending the compliance time by an 
additional 1,500 flight hours will not 
adversely affect safety. Paragraph (c)(2) 
of the final rule has been revised to 
specify a compliance time of 6,000 flight 
hours. 

Two commenters request an 
extension for accomplishing the 
modifications that would be required by 
proposed paragraphs (b) and (c)(2) of 
this AD. One commenter requests an 
extension of 4,500 flight hours. Such 
extension of this compliance time would 
allow the repair to be accomplished 
during regularly scheduled maintenance. 
The other commenter requests and 
extension of the compliance time for 
modification of the galley power wire 
assemblies by an additional 1.500 flight 
hours. This commenter also requests 
that the compliance terms for 
modification of the galley power feeder 
wire assemblies be revised to. "within 
6.000 flight hours of the initial inspection 
or within 15.000 total flight hours, 
whichever occurs later." This 
compliance period would allow those 
operators whose inspection programs 
are based on the DC-9-80 Maintenance 
Review Board (MRB) document to 
schedule the modification during 
regularly scheduled maintenance. The 
FAA concurs that the compliance time 
for modifying the galley power wire 
assemblies can be extended somewhat. 
Extending the compliance time by 1.500 
additional flight hours and adding a 
compliance threshold of 15,000 total 
flight hours will not adversely affect 
safety, and will allow the modification 
to be performed at a base during 
regularly scheduled maintenance where 
special equipment and trained 
maintenance personnel will be available 
if necessary. Paragraph (b) of the final 
rule have t^en revised to reflect a 
compliance time of within 6.000 flight 
hours of the initial inspection or within 
15.000 total flight hours, whichever 
occurs later. 

Paragraph (d) of the final rule has 
been revised to clarify the procedures 
for requesting alternative methods of 
compliance with this AD. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 


adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

There are approximately 656 
McDonnell Douglas Model DC-9-80 
series and Model D-88 airplanes of the 
affected design in the worldwide fleet. 
The FAA estimates that 330 airplanes of 
U.S, registry will be affected by this AD. 
that it will take approximately 4 work 
hours per airplane to accomplish the 
proposed inspection: that it will take 
approximately 43 work hours per 
airplane to accomplish the proposed 
modification; and that the average labor 
rate is $55 per work hour. Based on 
these figures, the total cost impact of the 
AD on U.S. operators is estimated to be 
$853,050 or $2,585 per airplane. This 
total cost figure assumes that no 
operator has yet accomplished the 
requirements of this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have suflFicient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, 1 
certify that this action: (1) Is not a 
"major rule" under Executive Order 
12291: (2) is not a "significant rule" 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979): and (3) will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act A final evaluation has 
been prepared for this action and It is 
contained in the Rules Docket. A copy of 
it may be obtained from the Rules 
Docket at the location provided under 
the caption "ADDRESSES." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft Aviation 
safety, Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39->AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a). 1421 and 
1423: 49 U.S.C. 106(g): and 14 CFR 11.89. 

§39.13 (Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-19-06. McOoonell Douglas: Amendment 
39-8364. Docket 92-NM-43-AD. 

Applicability: Model DC-9-61. -82. -83. 
and -87 (MD-81. -82. -83. and -87) series 
airplanes, and Model MD-88 airplanes: 
certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent chafing damage to the wire 
assemblies that could lead to arcing and 
smoke in the passenger cabin, accomplish the 
following: 

(a) Prior to or upon the accumulation of 
9.000 total flight hours or within 6 months 
after the effective date of this AD. whichever 
occurs later Inspect the galley power feeder 
wire assemblies, in accordance with 
McDonnell Douglas Alert Service Bulletin 
A24-132. Revision 1. dated March 2.1992. 

(b) If no damage is detected as a result of 
the inspection required by paragraph (a) of 
this AD. w'ithin 6,000 flight hours of the initial 
inspection or within 15.000 total flight hours, 
whichever occurs later, modify the galley 
power feeder wire assemblies, in accordance 
with McDonnell Douglas Alert Service 
Bulletin A24-132. Revision 1. dated March 2. 
1992. 

(c) If damage is detected as a result of the 
inspection required by paragraph (a) of this 
AO. accomplish subparagraph (c)(1) and 
(c)(2) of this AD: 

(1) Prior \o further flight, repair the 
damaged wire insulator (install protective 
sleeving), in accordance with McDonnell 
Douglas Alert Service Bulletin A24-132. 
Revision 1. dated March 2.1992; 

(2) Within 6,000 flight hours after 
accomplishing the inspection required by 
paragraph (a) of this AD. modify the galley 
power feeder wire assemblies, in accordance 
with McDonnell Douglas Alert Service 
Bulletin A24-132. Revision 1. dated March 2. 
1992. 

(d) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. Los 
Angeles Aircraft Certification Offlce (AGO). 
FAA. Transport Airplane Directorate. 
Operators shall submit their requests through 
an appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager. Los Angeles ACO. 

Note: Information concerning the existence 
of approved alternative method of 
compliance with this AD. If any. may be 
obtained from the Los Angeles ACO. 

(e) Special flight permits may be issued in 
accordance with PAR 21.197 and 21.199 to 
operate the airplane to a location where the 
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requirements of this AO am be 
accomplished. 

(f) The inspection and modification shaD be 
done ia accordance with KicOonneli Oou^^s 
Alert Service BuUetia A24-132. Reviston 1. 
dated March Z1992. This incorporation by 
reference was approved by the Director of 
the Federal Register to accordance with 5 
U.S.C. 552(a) and 1 CFR part 51. Copies may 
be obtained from McDonnell Dooglas 
Corporation. P.O. Box 1771. Long Beach, 
California 90846^0001. Attention: Business 
Unit Manager. Technical Publications. Cl- 
HDR (54-^). Copies may be inspected at the 
FAA, Transport Airplane Directorate. 1801 
Lind Avemie. SW., Reoton, Washington; or at 
FAA, Transport Airplane Directorate. Los 
Angelas AGO, 3229 East Spring Street. Long 
Beach. Cahfomia; or at Che O^ce of Che 
Federal Register. 800 North Capitol Street 
NW., suite TOO. Washington. DC 

|g) This amendment becomes effective on 
November 17,1992. 

Issued in Reoton, Washington, on August 
2ai99Z 
Bill R. Boxwell. 

Acting Monoget, Transport Airptone 
Directorote, Aircraft Certification Service. 

(FR Doc 92-24712 Filed 10-9-92: 8:45 am) 
BnajNQ cooc rsto-is-ii 


14 CFR Part 39 

(Docket No. 92-NM-111-AO; Amendment 
99-9370; AO 92-19-12) 

AirwoflMness Directives; Leartet 
Model 23, 24, 25,28,29, 31,35, and 36 
Series Airplanes 

aqency: Federal Aviation 
Adimnistratkm. DOT. 

ACTION: Final role. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Learfet Model 23. 24. 25. 

28, 29, 31. 35, and 38 series airplanes, 
that requires modification of crew 
oxygen plumbing and map light wires. 
This amendment is prompted by a report 
of a malfunction on a Learjet Model 24 
series airplane involving chafing of the 
copilot map light wires, which caused 
electrical arcing against the oxygen 
mask tubing and subsequent burn- 
throu^ and fire. The actions specified 
by this AO are intended to prevent an 
in-flight fire. 

DATES: effective on November 17,1992. 

The incorporation by reference of 
certain publicatloRs listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
17.1992, 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Leariel Corporation, Customer 
Services. PX). Box 7707. Wichita, Kansas 
67277-7707. This information may be 
e.xamined at the Federal Aviation 


Administration (FAA), Transport 
Airplane Directorate, Rules Docket. 1601 
Lind Avenue. SW., Renton. Washington; 
or at the FAA, Wichita Aircraft 
Certification Office, 1801 Airport Road, 
room 100, Mid-Continent Airport, 
Wichita. Kansas 67209; or at the Office 
of the Federal Register, 800 North 
Capitol Street NW„ suite 700, 
Washington. DC. 

FOR FURTHER INFORMATION COflTACl: 
Mr. C. Dale Bleakney, Aerospace 
Engineer, Systems and Equipment 
Branch. ACE-130W. FAA. Wichita 
Aircraft Certification Office, 1801 
Airport Road, room 100, Mid-Continent 
Airport, Wichita. Kansas 67209; 
telephone (316) 948-4135; fax (316) 946- 
4407. 

SUPPLEMENTARY DIFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to Learjet Mc^el 23, 24. 25. 

28, 29, 31. 35, and 36 series airplanes 
was published in the Federal Register on 
)uly 2.1992 (57 FR 29453). That action 
proposed to require motlUncation of the 
crew oxygen plumbing and map light 
wires. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment No 
comments were submitted in response 
to the proposal or the FAA*s 
determination of the cost to the public. 
The FAA has determined that air safety 
and the public interest require the 
adoption of the role as proposed. 

There are approximately 1.462 Learjet 
Model 23. 24.25. 28.29.31,35. and 36 
series airplanes of the affected design in 
the worldwide fleet The FAA estimates 
that 1.063 airplanes of U.S. registry vril! 
be affected by this AD. that it will lake 
approximately 25 work hours per 
aif^ane to accomplish the required 
actions, and that the average labor rate 
is $55 per work hour. Required parts will 
cost approximately $113 per airplane. 
Based on these flgures. the total cost 
impact of the AD on U.S. operators is 
estimated to be $1,581,744. This total 
cost figure assumes that no operator has 
yet accomplished the requirements of 
this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 1281Z it is 
determined that this final role does not 
have sufficient federaKsm implicationa 
to warrant the preparation of a 
Federalism Assessment. 


For the reasons discussed above. 1 
certify that this action (1) is not a “major 
rule'* under Executive O^er 12291; (2) is 
not a “signifkmnt rule** under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 2a 1979); and (3) will 
not have a significant economic impact 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexitnlity Act. 
A finat evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
“ADDRESSES.** 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordiogly, pursuant to the authority 
delegated to roe by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

L The authority dtation for part 39 
continues to read as follows: 

Authority: 49 US.C App. 1354(a). 1421 and 
1423; 49 U.S.C 106(g); and 14 CFR IIM. 

§ 39.13-f Amended) 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92^19-12. Learjet (Formerly Gstee Leerjef). 
Amendineiil 39-8370. Docket 92-NM- 
111-^. 

AppUcability: Model 23. 24. 25.28. 29.31. 

35. and 36 aertea aiiplanea. as listed In Learjet 
Airplane Modificatian Kit Na AMK 90-5. 
dated October 11.1991: certiftcated in any 
category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent electrical arcing and an in-fligbl 
fire, accomplish the following: 

(a) Within 30 days after the effective date 
of this AD, modify the crew oxygen plumbing 
and map lighi wires, in accordance with 
Learjet Airplane Modification Kit AMK No. 
90-5, dated October tZ 1991. 

(b) An altemalive method of compliance or 
adjustoiefil of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Wichita 
Aircraft Certification Office (A(}0), ACE- 
115W, FAA, Small Airplane Directorate. 
Operators shall submit their requests through 
an appropriate FAA Principal Maintenance 
Inap^or. who may add comments and then 
send it to the Manager. Wichita AGO. 

Note: tfifonnatkxi concemiiig the existence 
of approved altemative methods of 
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compliance with this AO. if any. may be 
obtained from the Wichita AGO. 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(d) The modirication shall be done in 
accordance with Learjet Airplane 
Modification Kit AMK No. 90-5. dated 
October 11,1991. This incorporation by 
reference was approved by the Director of 
the Federal Register in accordance with 5 
U.S.C. 552(a) and 1 CFR part 51. Copies may 
be obtained from Learjet Corporation. 
Customer Services. P.O. Box 7707, Wichita, 
Kansas 67277-7707. Copies may be inspected 
at the FAA, Transport Airplane Directorate. 
1601 Lind Avenue, SW., Renton, Washington: 
or at FAA. Wichita Aircraft Certification 
Office, 1001 Airport Road. Room 100, Mid- 
Continent Airport. Wichita, Kansas 67209; or 
at the Office of the Federal Register, 800 
North Capitol Street. NW.. suite 700. 
Washington. DC 

(e) This amendment becomes effective on 
November 17,1992. 

Issued in Renton. Washington, on August 
26.1992. 

Darrell M. Pederson. 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service 
|FR Doc. 92-24714 Filed 10-9-92: 8:45 am) 
BILUHG CODE 4S10-13-«i 


14 CFR Part 39 

(Docket No. 92-NM-55-AO; Amendment 39- 
637$; AO 92-20-01] 

Airworthiness Directives; de Havilland, 
Inc^ Model DHC-7 Series Airplanes 

agency: Federal Aviation 
Administration. DOT. 

ACTION: Final rule. 

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain de Havilland 
Model DHC-7 series airplanes, that 
requires a detailed inspection to detect 
corrosion of the main landing gear 
(MLC) emergency down release cables, 
and replacement, if necessary; and 
eventual installation of stainless steel 
cable assemblies. This amendment is 
prompted by a report of corrosion found 
underneath the anti-friction sleeve of the 
two MLC emergency dow'n release 
cables. The actions specified by this AD 
are intended to prevent failure of the 
cables to extend the landing gear, 
resulting in a gear-up landing. 

OATES: Effective on November 17,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
17.1992. 


ADDRESSES: The service information 
referenced in this AD may be obtained 
from de Havilland, Inc., Garratt 
Boulevard. Downsview. Ontario M3K 
1Y5. Canada. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket 92- 
NM-55-AD, 1601 Lind Avenue, SW.. 
Renton. Washington; or at the FAA. 

New England Region. New York Aircraft 
Certification Office. 161 South Franklin 
Avenue. Room 202. Valley Stream. New 
York; or at the Office of the Federal 
Register. 800 North Capitol Street. NW.. 
suite 700. Washington. DC. 

FOR FURTHER INFORMATION CONTACr. 

Mr. Danko Kramar, Aerospace Engineer. 
Systems and Equipment Branch. ANE- 
173, Engine and Propeller Directorate. 

181 South Franklin Avenue, room 202. 
Valley Stream. New York 11581; 
telephone (516) 791-6427; fax (516) 791^ 
9024. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain de Havilland 
Model DHC-7 series airplanes was 
published in the Federal Register on 
June 15.1992 (57 FR 26629). That action 
proposed to require a detailed 
inspection to detect corrosion of the 
main landing gear (MLC) emergency 
down release cables, and replacement, if 
necessary, and eventual installation of 
stainless steel cable assemblies. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

Two commenters concur with the 
proposal. 

One commenter requests that the AD 
be revised to reference the original issue 
of de Havilland Alert Service Bulletin 
A7-32-94. dated September 3.1991. The 
commenter replaced the carbon steel 
cables with stainless steel cables. Post- 
Modification Number 7/2609, using the 
accomplishment instructions in the 
original issue of the service bulletin. 
However, the NPRM specifies that 
modifications must be performed in 
accordance with Revision A. The 
commenter maintains that Revision A 
does not add any substantive changes to 
the original issue of the service bulletin. 
The FAA concurs. Accordingly, the FAA 
has revised the final rule to cite the 
original issue of the service bulletin as 
an additional source for service 
information. 

Paragraph (d) of the final rule has 
been revised to clarify the procedure for 
requesting alternative methods of 
compliance with this AD. 


After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

The FAA estimates that 46 airplanes 
of U.S. registry will be affected by this 
AD. that it will take approximately 6 
work hours per airplane to accomplish 
the inspection, and 15 works per 
airplane to accomplish the modification, 
at an average labor rate of $55 per work 
hour. Required parts will cost 
approximately $825 per airplane. Based 
on these figures, the total cost impact of 
the AD on U.S. operators is estimated to 
be $91,080. This total cost figure 
assumes that no operator has yet 
accomplished the requirements of this 
AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above. 1 
certify that this action (1) is not a *^major 
rule** under Executive Order 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 26.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
"ADDRESSES." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Incorporation by reference. 

Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 
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PART 39—AIRWORTHINESS 
DIRECTIVES 

1. Tbe authority citation for |>art 39 
contimies to read as foilowr. 

Authority: 49 tJ.S.C. App. 1354ta|. 1421 and 
1423: a® U.S.C. and 14 CPR 11.89. 

§ 39.13 lAmendedJ 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

93-20-ei. De HaviUaad, inc.: Amendment 39- 
6373. Docket d2^M-3&-AD. 

AfipJksabiJky: Modd DHC-7 atiplanes; on 
which stain]ess steel cables. Post* 
Modification Number 7l2e09» have not been 
installed: certificated in any category. 

Canrpfiance: Required as indicated, unless 
accomplished previously. 

To prevent a gear-ap landing, accomplish 
the foi)o%ving: 

(aj Within 30 days iifter the effective date * 
of this AD. peiionn a detailed iespectioB of 
the left- and Ti^l>hand main landiimggear 
(MLG) emergency down release caUes to 
detect oorroeion, in acoordance with de 
Havilland Alert Service Bulletin A7-32-94, 
dated September 3.1991: or Revision A. dated 
November IS. 1991. 

tbj If any corrosion is detected as a result 
of the inspection required by paragraph [al of 
this AD. prior to further Flij^ repbee both 
cable asserebltes with either statnlees steel 
cables fBostddodificatiesi Nnodier 7/280^ or 
carbon atoel cables (Pre-Jdoddw^ation 7y2809|. 
in accordance wilh iie Harilland Alert 
Service Bulletin A7-32-94. dated September 
3,1991; or Revision A, dated Novend>er 15. 
1991. 

fc) Within 6 months after the effective date 
of this AO. or within 12 mociths after 
installti^cajboa sleeJ cables^ if installed in 
aocordanoe with paragraph (b) of this AO: 
Install Post-Modification 7/2609 cables, in 
acoordance with de Havilland Alert Service 
Bulletin A7-32r^. dated September 3.1991: 
or Revision A, dated November 15.1991. 

|d) An alternative isethod of oompliaiice or 
adfustment of the oompitafiGe time that 
provides an acceptable level of safety may be 
used if approved by the Manager. New York 
Aircraft Certification Office (AGO). FAA. 
Rngtne and PropeHer Directorate. Operators 
shall submit their requests through an 
appropriate FAA PrincipaJ ^lainlciiance 
Inspector, who may add csoraments and then 
send it to the Manager. New York AGO. 

Note: information oonoeming the existence 
of approved alternative methods of 
compliance with this AD, if any. may be 
obtained from the New York AGO. 

(e) Special flight permits may be issued in 
accord^ce irith FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(f) The inspection, replacement, and 
installation shall be done in acoordance with 
de HaviHand Alert Service Bulletin A7-32-94, 
dated September 3.1991; or Revisian A. dated 
Noveeib^lSu 1991. This incorporation by 
reference was approved by the Director of 
the Federal Register in accendanoe with S 


U.S.C. 552faJ and 1 CFR part 51. Cc^es may 
be obtained from de Havilland. Inc.. Carratt 
Boulevard. Downsview, Ontario M3K ITS. 
Canada. Copies may be inspected at the 
FAA, Transport Airplane Directorate. 1601 
Lind Avenue, SW.. Renton. Washington: or at 
the FAA, New England Region. New York 
Aircraft Certification Offroe. 161 South 
Franklin Avenue. Room 202. Valley Stream. 
New York; or at the Office of Ihe Federal 
Regrstec, 600 North Capitol Street NW., suite 
700. Vyasbinglon, DC 
(gl This amendment becomes effective on 
November 17,1992. 

Issued in Renton. Washington, on 
September Z, 1992. 

Darrel) M. Pederson. 

Acting Manager, Transport Airplane 
Directorate, Ah^craftCertification Sen'ice. 

IFR Doc. 92-24716 Filed HV^9^2; 8:45 am] 
BrujuG cooc 


14 CFR Part 39 

(Docket No. 91-NM-248-AD; Amendment 
39-8378; AD 92-20-04] 

Aifworthiness Directives; Canadair, 
Ltd, Model CL-600-2A12 (CL-601) and 
CL-eOO-28t6<CL-601-SA) Series 
Airplanes 

AGENCY: Federal Aviation 
A<lniinistratk)n, DOT. 

ACTION: Final rale. 

SUMMARY: This amendment supersedes 
an existing airworthiness directive f AD}, 
applicable to certain Canadair Model 
CL-600-2A12 and CL-800-2B16 series 
airplaaea. that currently requires 
repetitive visual inspections of ihe 
sensing line tn the aft equipment bay to 
detect damt^ or deformations, and 
replacement of the sensing line or 
drainage of the tail cone fuel tank, if 
necessary. This amendment requires 
niodiffcation of the sensing line, 
installation of a bonding jumper 
assembly on the fuel sensing line, and 
performance on an electrical bonding 
test. This amendment is prompted by the 
development of a modification which, if 
install^ eliminates the need for the 
repetitive visual inspections prior to and 
after each refueling of Che tail cone fuel 
tank. The actions specified by this AO 
are intended to prevent the presence of 
fuel vapors in the aft equipment bay, 
which could result in an in-flight fire in 
the event of a lightning strike or other 
ignition soufxse in the area. 

DATES: Effective November 17,1992. 

The incorporation by reference of 
cerlam pttbHcations listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
17,1992. 

The htcorporalion by reference of 
Canadah* Alert Wire TAeoi-0381-003. 


dated June 11,1991, was approved 
previously by the Director of the Federal 
Register as of August 28,1991 (56 FR 
38337. August 13.1991). 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Bombardier, inc., Canadair, 
Aerospace Group, P.O. Box 8087, Station 
A. Montioal, Quebec, Canada H3C 3G9. 
This mformation may be examined at 
the Federal Aviation Administration 
(FAA}, Transport Airplane Directorate, 
Rules Docket, 1601 Lind Avenue, SW., 
Renton, Washington; oral the FAA, 

New England Region. New York Aircraft 
Certification Offfee. 181 South Franklin 
Avenue, room 202. Valley Stream. New 
York 11581: or at the Office of the 
Federal Register, 800 North Capitol 
StreeL NW.. suite TOO, Washington. DC. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Richard Fiesel, Aerospace Engineer, 
Propulsion Branch, ANE-174, FAA, New 
York Aircraft Certification Office. 181 
South Franklin Avenue, room 202. 

Valley Stream. New York 11581; 
telephone (516) 791-7421; fax (516) 791- 
9024. 

SUPPLEMENTARY 1NFORMADON: A 

proposal to amend part 39 of the Federal 
Aviation Regulations by superseding AD 
91-17-02, Amendment 39-8000 (56 FR 
38337, August 13,1991), which is 
applicable to certain Canadair Model 
CL-80Dn2Al2 and CI^-60D^16 Series 
airplanes, was published in the Federal 
Register on July 7.1992 (57 FR 29847). 

The actioR proposed to require 
modification of the sensing Hne. 
installation of a bonding jumper 
assembly on the fuel sensing line, and 
performance of an electrical bonding 
test. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were submitted in response 
to the proposal or the FA.^*s 
determination of the cost to the Public. 
The FAA has determined that air safety 
and the public interest require the 
adoption of the rule as proposed. 

The FAA estimates that 28 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 34 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per work hour. 
Required parts will be supplied by the 
manufacturer at no cost to the operators. 
Baaed on these figures, the total cost 
impact of the AD on U.S operators is 
estimated to be $52,36a This total cost 
figure assumes that no operator has yet 
aocomplished the requirements of this 
AD. 
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The regulations adopted herein wilt 
not have substantial direct effects on the 
States, on the relationship bet%veen the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government Therefore, in accordance 
with Executive Order 12612. it is 
determined that this Hnal rule does not 
have sufficient federaiism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, 1 
certify that this action (1) is not a **major 
rule'* under Executive Older 12291: (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
F*R 11034. February 28.1979): and (3) ¥vill 
not have o significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
"AODff^ESSES." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety, Incorporation by reference. 

Safety 

AdoptkMi of the Ameodment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECnVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 US.C. App. 1354(a). 1421 end 
1423; 49 U.S.a 106(g); and 14 CFR 11.89. 

§39.13 (Amended! 

2. Section 39.13 Is amended by 
removing amendment 39-6000 (56 FR 
38337. August 13,1991), and by adding a 
new airworthiness directive (AD), 
Amendment 39-8378, to read as follows: 

92-20-04. Canadair, LTD.: Amendment 39- 
837B. Docket 91-NM-248-AD. Supersedes 
AD 91-17-02, Amendment 39-8000. 

Appticabitity: Modd Clr-eOO-2Al2 (CL- 
601) and CL-OOO-ZBlO (CL-601-3A) series 
airplanes equipped with a tail cone fuel tank, 
installed in accordance with the Original 
Issue. Revision 1. or Revision 2 of Canadair 
Service Bulletin 601-0282. certtficated in any 
category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent the presence of fuel vapors in 
the ah equipment bay. which couM result In 
an in flight Rre In the event of a lightning 


strike or other ignition source in the area, 
accomplish the following: 

(a) Within 5 days after August 26.1991 (the 
effective date of AD 91-17-02, Amendment 
39-6000). or prior to refuelling of the tail cone 
fuel tank, whichever occurs later, perform a 
visual inspection of the unshroud^ portion 
of the sensing line in the aft equipment bay to 
detect any damage or deformation, in 
accordance with Canadair Alert Wire 
TA601-03ai-003. dated June 11.1991. 
Thereafter, repeat the inspection prior to 
each refuelling. If damage or deformation of 
the sensing line is found as a result of the 
visual inspection, accomplish either 
subparagraph (a)(1) or (a)(2) of this AD. in 
accordance with the alert wire: 

(1) Prior to further flight, drain the tail cone 
fuel tank, and continue flight operations with 
no fuel in the tail cone fuel tank: or 

(2) Prior to further flight, drain the tail cone 
fuel tank, replace the level control valve 
sensing line, and continue flight operations 
with fuel in the tail cone fuel tank. 

(b) After each refuelling of the tail cocte 
fuel tank, inspect for any signs of leakage 
brom the fuel sensing line in the aft equipment 
bay and at the fuel shroud drain, in 
accordance with Canadair Alert Wire 
TA601-0381-033. dated |une 11.1991. If 
leakage is found, prior to further flight, either 
drain the tail cone fuel tank, or replace with 
tail cone fiiel tank level control valve sensing 
line, in accordance with the alert %vire. 

(c) Within 6 months after the effective date 
of this AD, modify (he sensing line: perform 
functional tests of the refuel/defuel line, tail 
tank fuel shroud, and tail tank sensing tine: 
and perform an electrical bonding and 
resistance test on all fuel lines installed 
during this modification; in accordance with 
Canadair Alert Service Bulletin Ae01-0381r 
Revision 2. dated fanuary 27.1992. 

(d) Modification of the sensing line, as 
required by paragraph (c) of this AD. 
constitutes terminating action for the 
repetitive inspections required by paragraphs 
(a) and (b) of this AD. 

(e) An alternative method of compliance of 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. New York 
Aircraft Certification Office (ACO), FAA, 
Engine and Propeller Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager. New York ACO. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance writh this AD. if any. may be 
obtained from the New York ACO. 

(f) Special flight permits may be issued in 
accordance %vith FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(g) liie modification and test shall be done 
in accordance with Canadair Alert Service 
Bulletin A601-0381. Revision 2, dated January 
27.1992. This Incorporation by reference was 
approved by the Director of the Federal 
Regist er in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. The inspection shall be 
done in accordance with Canadair Alert Wire 
TAeol-0381-003. dated June 11. 1991. This 


incorporation by reference was approved 
previously by the Director of the Federal 
Register as of August 28.1991 (56 FR 38337. 
August 13.1991). Copies may be obtained 
from Bombardier. Lnc., Canadair. Aerospace 
Group. P.O. Box 6087, Station A. Montreal. 
Quebec H3C 3C9. Canada. Copies may be 
inspected at the FAA. Transport Airplane 
Directorate. 1601 Lind Avenue. SW.. Renton. 
Washington: or at the FAA. New York 
Aircraft Certifleation Office. 161 South 
Franklin Avenue, room 202. Valley Stream. 
New York 11S81: or at the Office of the 
Federal Register. 800 North Capitol Street. 
NW.. suite 700. Washington. DC. 

(h) This amendment becomes effective on 
November 17.1992. 

Issued in Renton. Washington, on 
September 3.1992. 

Darrell M. Pederson. 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
(FR Doc. 92-24718 Filed 10-9-92: 8:45 am] 

BILLIMG CODE 4S1S-13-M 


14 CFR Part 39 

(Docket No. 92-NM-97-AO; Afiiendment 39- 
6353; AD 92-18-09] 

Airworthiness Directives; British 
Aerospace Model BAe 125-800A 
Series Airplanes 

agency: Federal Aviation 
Administration. DOT. 

ACTION: Pina! rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain British Aerospace 
M^el BAe 125-800A series airplanes, 
that requires modification of the 
auxiliary power unit (APU) wiring, lliis 
amendment is prompted by a report that 
in the event of an uncontained engine 
failure, debris from the engine may 
damage the power supply wiring 
between certain electrical panels. The 
actions specified by this AD are 
intended to prevent a short circuit, 
arcing, and an electrical Hre. 

DATES: Effective on November 17.1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
17.1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from British Aerospace. PLC. Librarian 
for Service Bulletins, P.O. Box 17414. 
Dulles Internationa! Airport 
Washington. DC 20041-0414. This 
information may be examined at the 
Federal Aviation Administration (FAA), 
Transport Airplane Directorate, Rules 
Docket. 1601 Lind Avenue, SW.. Renton. 
Washington: or at the Office of the 
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Federal Register. 800 North Capitol 
Street, NW., suite 700. Washington. DC. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Hank Jenkins. Aerospace Engineer, 
Standardization Branch. ANM-113, 

FAA, Transport Airplance Directorate. 
1601 Lind Avenue SW., Renton. 
Washington 98055-4056: telephone (206) 
227-2141; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain British Aerospace 
Model BAe 125-800A series airplanes 
was published in the Federal Register on 
June 5,1992 (57 FR 425876). That action 
proposed to require modification of the 
auxiliary power unit (APU) wiring. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single comment received. 

The commenter supports the proposed 
rule. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

The FAA estimates that 108 airplanes 
of U.S. regist)^ will be affected by this 
AD. that it will take approximately 2 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per work hour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to the $11,880. or $110 per 
airplane. This total cost figure assumes 
that no operator has yet accomplished 
the requirements of this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of the 
Federalism Assessment. 

For the reasons discussed above. 1 
certify that this action (1) is not a “major 
rule** under Executive Order 12291: (2) is 
not a “significant rule“ under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 20.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rule Docket. A copy of it may be 


obtained from the Rule Docket at the 
location provided the “addresses.** 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App* 1354(a). 1421 and 
1423; 49 U.S.C. 106(g); and 14 CFR 11.89. 

§39.13 [Amended) 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-18-09 British Aerospace: Amendment 39- 
8353. Docket 92-NM-97-AD. 

Applicability: Model BAe 125-800A series 
airplanes: post-mod 259404B (Turbomach 
auxiliary power unit) and post-mod 258706 
(Garrett auxiliary power unil); certificated in 
any category. 

Compliance: Required as indicated, unless 
accomplished previously. To prevent a short 
circuit, arcing, and an electrical fire, 
accomplish the following: 

(a) Within 120 days after the effective date 
of this AD. modify the auxiliary power unit 
wiring, in accordance with British Aerospace 
Service Bulletin 49-37-25A253AAB. dated 
October 28,1991. 

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch. ANM-113. FAA. 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manger. Standardization 
Branch. ANM-113. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD. if any. may be 
obtained from the Standardization Branch. 

(c) Special flight permits may be issued in 
accordance with Far21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(d) The modification shall be done in 
accordance with British Aerospace Service 
Bulletin 49-37-25A253A&B. dated October 28. 
1991. 

Note: The issue dale of that service 
bulletin is indicated only on “page 1 of 10"; 
no other page of the document is dated.) This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 


part 51. Copies may be obtained from British 
Aerospace. PLC, Librarian for Service 
Bulletins. P.O. Box 17414, Dulles International 
Airport. Washington, DC 20041-0414. Copies 
may be inspected at the FAA. Transport 
Airplane Directorate. 1601 Lind Avenue. SW.. 
Renton. Washington; or at the Office of the 
Federal Register. 800 North Capitol Street. 
NW.. suite 700, Washington. DC. 

(e) This amendment becomes effective on 
November 17.1992. 

Issued in Renton. Washington, on August 
12.1992. 

Bill R. Boxwell, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service, 

[FR Doc. 92-24716 Filed 10-9-92; 8:45 am) 
BIUJNG CODE 4910-1^41 


14 CFR Part 39 

[Docket No. 92-NM-98-AO; Amendment 39- 
8377; AD 92-20-03] 

Airworthiness Directives; British 
Aerospace Model DH/HS 125 Series 
Airplanes 

agency: Federal Aviation 
Administration, DOT. 

action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain British Aerospace 
Model DH/HS 125 series airplanes, that 
requires a one-time visual inspection to 
detect corrosion on the main landing 
gear (MLG) support brackets, rear spar 
sections, inboard flap hinge arms, and 
associated attachment hardware; and 
repair or replacement, if necessary. This 
amendment is prompted by a report of 
severe corrosion found on the wing rear 
spar at the interface with the outboard 
MLG support bracket. The actions 
specified by this AD are intended to 
prevent loss of structural integrity and 
possible collapse of the MLG on landing 
or take-off. 

DATES: Effective on November 17,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
17.1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from British Aerospace. PLC, Librarian 
for Service Bulletins. P.O. Box 17414, 
Dulles International Aiqjort, 

Washington, DC 20041-0414. This 
information may be examined at the 
Federal Aviation Administration (FAA). 
Transport Airplane Directorate, Rules 
Docket. 1601 Lind Avenue. SW.. Renton. 
Washington; or at the Office of the 
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Federal Register. 600 North Capitol 
Street, NW., suite 700. Washington. DC. 
FOe FURTHER INFORMATION CONTACT: 
Hank Jenkins. Aerospace Engineer, 
Standardization Branch. ANM-113. 

FAA, Transport Airplane Directorate. 
1601 Lind Avenue. SW.. Renton. 
Washington 98055-4056; telephone (206) 
227-2141; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain British Aerospace 
M^el DH/HS125 series airplanes was 
published in the Federal Register on 
June 23.1992 (57 FR 27955). Thai action 
proposed to require a one-time visual 
inspection to detect corrosion on the 
main landing gear (MLG) support 
brackets, rear spar sections, inboard 
flap hinge arms, and associated 
attachment hardware: and repair or 
replacement. If necessary. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were submitted in response 
to the proposal or the FAA's 
determination of the cost to the public. 
The FAA has determined that air safety 
and the public interest require the 
adoption of the rule as proposed. 

The FAA estimates that 49 airplanes 
of U.S. registry will be affected by this 
AD. that it will take approximately 300 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per work hour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $808,500. This total cost 
figure assumes that no operator has yet 
accomplished the requirements of this 
AD. 

The regulations adopted herein wili 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612. it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above. I 
certify that this action (1) is not a *'major 
rule** under Executive Order 12291: (2) is 
not a *"sigmficant rule** under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 26.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepaid for 


this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 

** ADDRESSES.** 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft Aviation 
safety, Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 US.C. App. 1354(a). 1421 and 
1423; 49 US.C. 106(g): and 14 CFR 11.89. 

§39.13 (AmemSedl 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-26-03. British Aerospace: Amendment 39- 
6377. Docket 92-NM-98-AD. 

Applicability: Model DH/HS 125 series 
airplanes: as listed in British Aerospace 
Service Bulletin SB 57-76. dated December 
31.1991: certificated In any category. 

Compliance: Required as indicated, unless 
accomplished previously. To prevent loss of 
Btructural integrity and possible collapse of 
the main landing gear (MLC) on landing or 
take-off. accomplish the foilowing: 

(a) Within 12 months after the effective 
date of this AD. perform a one-time visual 
inspection to detect corrosion on the MLG 
support brackets, rear spar sections, inboard 
flap hinge arms, and associated attachment 
hardware, in accordance with British 
Aerospace Service Bulletin SB 57-76, dated 
December 31.1991. 

(b) If no corrosion is found on the MLC 
support brackets, rear spar sections, inboard 
flap hinge arms, and associated attachment 
hardware, no further action is necessary. 

(c) If any corrosion is found on the MIC 
support brackets, rear spar sections, and 
inboard flap hinge arms, prior to further 
flight, replace any corroded parts found, or 
repair in a manner approved by the Manager. 
Standardization Branch. ANM-113. FAA. 
Transport Airplane Directorate. 

(d) If corrosion is found on any associated 
attachment hardware that Is within the 
limitations specified in the Structural Repair 
Manual (SRM) Chapter 51-10. prior to further 
flight, replace or repair in accordance with 
the SRM. 

(e) If corrosion is found on any associated 
attachment hardware Chat is beyond the 
limitations specified in the Structural Repair 
Manual (SRM) Chapter 51-10. prior to Further 
flight, replace or repair in a manner approved 
by the Manager. Standardization Branch. 


ANM-113, FAA. Transport Airplane 
Directorate. 

(f) An alternative method of compliance or 
adjusCroenI of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. 
Standardization Branch. ANM-113. FAA. 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspe^or. who may add comments and them 
send it to the Manager. Standardization 
Branch. ANM-113. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD. if any. may be 
obtained from the Standardization Branch. 
ANM-113. 

(g) Special flight permits may be issued in 
acc€>rdance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(h) The inspection shall be done in 
accordance with British Aerospace Service 
Bulletin SB 57-76. dated December 31.1991. 
This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C 552(al 
and 1 CFR Part 51. Copies may be obtained 
from British Aerospace. PLC, Librarian for 
Service Bulletins. P.O. Box 17414. Dulles 
International Airport. Washington. DC. 
20041-0414. Copies may be inspected at the 
FAA. Transport Airplane Directorate, 1601 
Lind Avenue. SW.. Renton. Washington; or at 
the Office of the Federal Register. 800 North 
Capitol Street. NW.. suite 700. Washington. 
DC. 

(i| This amendment becomes effective on 
November 17,1992. 

Issued in Renton. Washington, on 
September 3.1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate^ Aircraft Certification Sen'ice. 
(FR Doc. 92-24717 Filed 16-9-92: 8:45 am| 
BILUNQ CODE 4910-13-M 


14 CFR Part 39 

(Docket No. 91-NM-2S2-AD; Arndt 39> 
6362; AD 92-19-04) 

Airworthiness Directives; Airbus 
Industrie Model ASOO^OO and A310 
Series Airplanes 

agency: Federal Aviation 
Administration. DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Airbus Industrie 
Model A300-600 and A310 series 
airplanes, that requires inspection of the 
forward engine mount link and the aft 
engine mount beam assembly to detect 
cracks and replacement of the link or 
beam assembly, if necessary. This 
amendment is prompted by reports 
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indicating that the forward engine 
mount links may have been overheated 
during the machining process and the aft 
engine mount beam assemblies may not 
have been dip etched prior to 
fluorescent penetrant inspections. The 
actions specified by this AD are 
intended to prevent reduced structural 
integrity of the airplane. 

DATES: Effective November 17,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
17.1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Airbus Industrie. Airbus Support 
Division, Avenue Didier Daurat, 31700 
Baignac. France. This information may 
be examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket. 1601 
Lind Avenue, SW.. Renton, Washington; 
or at the Office of the Federal Register, 
800 North Capitol Street, NW., suite 700, 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Greg Holt, Aerospace Engineer, 
Standardization Branch, ANM-113, 

FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-^056; telephone (206) 227-2140; 
fax (206) 227-1320. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain Airbus Industrie 
Model A300-600 and A310 series 
airplanes was published in the Federal 
Register on February 12,1992 (57 FR 
5091). That action proposed to require 
inspection of the forward engine mount 
link and the aft engine mount beam 
assembly to detect cracks and 
replacement of the link or beam 
assembly, if necessary. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter supports the rule as 
proposed. 

A second commenter requests that 
paragraphs (b)(1) and (b)(2) of the AD be 
revised to allow “in-situ” (on aircraft) 
visual inspection/sign-off of beam and 
links by serial number, provided that the 
serial number can be read and is not 
found on the list of affected units 
specified in the service bulletin. The 
FAA does not concur that paragraphs 
(b)(1) and (b)(2) of the AD should be 
revised. The FAA clarifies that the 
NPRM does not require (nor do the 


service bulletins cited in the NPRM 
indicate) that parts must be removed 
from the airplane if those parts are not 
identified by serial number as affected 
parts. If an operator can determine by 
inspection of the beam and links on the 
airplane that a serial number is not 
identified on the list of affected parts, no 
further action is required. 

One commenter remark that linkages 
manufactured after july 31,1989, were 
machined correctly ani therefore, 
should not be included in the 
applicability statement of the AD. The 
FAA concurs. The revised Pratt and 
Whitney service bulletins discussed 
below, which are cited in the final rule, 
contain this information. 

Since issuance of the Notice, Pratt and 
Whitney has issued Revision 1. dated 
luly 25.1991, to Service Bulletins PW7R4 
71-100 and PW4NAC 71-105. These 
revisions change the service bulletin 
effectively, revise certain illustrations, 
and provide additional information with 
regard to procedures for accomplishing 
the termination action. Pratt and 
Whitney has also issued Revision 2 to 
Service Bulletin PW4NAC 71-86, dated 
February 28.1992. which adds 
clarification concerning the status of 
spare thrust links. In addition. Pratt and 
Whitney has issued Revision 2 to 
Service Bulletin PW7R4 71-90. dated 
May 14,1992, which specifies the 
location on the engine mount link on 
which the service bulletin compliance 
note should be etched. The FAA has 
reviewed and approved these revised 
service bulletins, and has revised the 
final rule to reflect the latest revisions to 
these service bulletins as the 
appropriate service information sources. 

Paragraph (c) of the final rule has 
been revised to clarify the procedure for 
requesting alternative-methods of 
compliance with this AD. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

The FAA estimates that 21 airplanes 
of U.S. registry will be affected by this 
AD. that it will take approximately 4 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per work hour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $4,620. This total cost 
figure assumes that no operator has yet 
accomplished the requirements of this 
AD. 


The regulations adopted herein will 
not have substantial direct effects on the 
Stales, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612. it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, 1 
certify that this action (1) is not a "major 
rule" under Executive Order 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 26.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
"ADDRESSES." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a), 1421 and 
1423; 49 U.S.C. 106(g): and 14 CFR 11.89. 

§39.13 (Amended). 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-19-04. Airbus Industrie: Amendment 39- 
8362. Docket 91-NM-252-AD. 

Applicability: Model A300-B4-620. A310- 
221, A310-222. and A310-322 series airplanes, 
equipped with Pratt and Whitney JT9I>- 
7R4D1. JT9D-7R4E1. or IT9D-7R4H1 series 
engines: and Model A300-B4-622. A300-B4- 
622R, and A310-324 series airplanes, 
equipped with Pratt and Whitney PW 4152 or 
PW 4158 scries engines, certificated in any 
category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent reduced structural integrity of 
the airplane, accomplish the following: 

(a) Accomplish the requirements of 
paragraphs (a)(1). (8)(2), and (a)(3) of this AD 
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aa foUowg: For alrptanes equipped with Pratt 
and Whitney JT9Q-7R4D1. |T9I>-7R4El. and 
fTW>-7R4Hl series engines, accomplish the 
actions in accordance with Pratt and 
Whitney Service Bulletin PW7R4 71-90. 
Revision 2. dated May 14.1992. unless 
previously accomplished in accordance ivith 
Pratt and Whitney All Operator Letter ITS/ 
71-00/SS:Jl>S:0~12-a-l. For airplanes 
equipped with Pratt and Whitney PW 4152 
and PW 4158 series engines, accomplish the 
actions in accordance with Pratt and 
Whitney Service Bulletin PW4NAC 71-88. 
Revision 2. dated February 28.1992. unless 
previously accomplished in accordance with 
Pratt and Whitney All Operator Letter 4000/ 
71.00/SaTIF:(>-12-03-l. 

(1) Prior to the accumulation of 500 hours 
time-in-service after the effective date of this 
AD, perform a visual inspection to detect 
cracks or a broken link in the forward engine 
mount thrust link, in accordance with part 1 
of the applicable service bulletin. 

(1) If no crack or broken link is found, 
repeat the visual inspection thereafter at 
intervals not to exceed 1.000 landings until 
the requirements of paragraph (a)(2) of this 
AD are accomplished. 

(ii) If any crack or a broken link is found as 
a result of the visual inspection, prior to 
further flight, replace the link with a 
serviceable part that has been inspected in 
accordance with the applicable service 
bulletin. Such replacement constitutes 
terminating action for the requirements of 
paragraph (a) of this AD. 

(2) At the next engine removal or within 
4.000 hours lime-in-service after the effective 
dale of this AD. whichever occurs first, 
perform a nital etch inspection to detect 
cracks or a broken link in the forward engine 
mount thrust link, in accordance with the 
applicable service bulletin. 

(i) If no crack Is found as a result of the 
nital etch inspection, reinstall the link 
assembly in accordance %vith the applicable 
service bulletin. No further action is required. 

(ii) If any crack or broken link is found as a 
result of the nital etch inspection, prior to 
further flight replace the link with a 
serviceable part, in accordance with the 
applicable service bulletin. Such repfacement 
constitutes terminating action for the 
requirements of paragraph (a) of this AD. 

(3) Replacement of the forward engine 
mount thrust link in accordance with the 
applicable service bulletin constitutes 


terminating action for the requirements of 
this AD. 

(b) Accomplish the requirements in 
paragraphs (b)(1). (b)(2). (b)(3). and (b)(4) of 
this AD as follows: For airplanes equipped 
with Pratt and Whitney IT9D-7R4D1. )T9D- 
7R4E1. and fT9D-7R4Hl series engines, 
accomplish the actions in accordance with 
Pratt and Whitney Service Bulletin PW7R4 
71-lOa Revision 1. dated July 25.1991. unless 
previously accomplished in accordance with 
Pratt and Whitney All Operator Letter IT9/ 
71-00/SS.‘0-12-3-l. For airplanes equipped 
with Fh-att and Whitney PW 4152 and PW 
4158 series engines, accomplish the actions in 
accordance with Pratt and Whitney Service 
Bulletin PW4NAC 71-105. Revision 1. dated 
July 25.1991. unless previously accomplished 
in accordance with ^att and Whitney All 
Operator Letter 4000/71-00/SS:TIF.-0-12-03-1. 

(1) Prior to the accumulation of 500 hours 
time-in-service after the effective date of this 
AD. perform a visual inspection to detect 
cracks or forging laps in the aft engine mount 
beam assembly, in accordance with Part 1 of 
the applicable serv ice bulletin. 

(1) If no crack or forging lap is found as a 
result of the visual inspection, repeat the 
visual inspection thereafter at intervals not to 
exceed 1.000 landings until the requirements 
of paragraph (b)(2) of this AD are 
accomplished. 

(ii) If any crack is found as a result of the 
visual inspection, prior to further flight, 
perform a dip etch and a spot fluorescent 
penetrant inspection to confirm the findings 
of cracks or forging laps, in accordance with 
part 2 of the applicable service bulletin. If 
any finding of cracks or foiging laps is 
confirmed, prior to further flight, replace the 
defective beam assembly with a serviceable 
part, in accordance with the applicable 
service bulletin. Such replacement constitutes 
terminating action for the requirements of 
paragraph (b) of this AD. As of the effective 
date of this AD. none of the aft beam 
assemblies listed in the applicable service 
bulletin shall be installed on any airplane. 

(2) Except as provided by paragraph (b)(3) 
of this AD. at the next engine removal or 
within 4.000 hours time-in-service after the 
effective date of this AD. whichever occurs 
first, perform a dip etch and a fluorescent 
penetrant inspection to detect cracks or 
forging laps in the aft engine mount beam 
assembly, in accordance with part 2 of the 
applicable serv ice bulletin. 


(i) If no crack or forging lap is found as a 
result of the dip etch and fluorescent 
penetrant inspection, reinstall the beam 
assembly in accordance with the applicable 
service bulletin. No further action is required. 

(ii) If any crack or forging lap is found as a 
result of the dip etch and fluorescent 
penetrant inspection, prior to further flight, 
replace the beam assembly with a 

serv iceable part, in accordance with the 
applicable service bulletin. Such replacement 
constitutes terminating action for the 
requirements of paragraph (b) of this AD. 

(3) If the requirements of paragraph (b)(2) 
of this AD result in a dual engine removal, 
the dip etch and fluorescent penetrant 
inspection of one of the two aft engine 
mounts may be deferred to the next 4.000 
hours time-in-service or engine removal, 
whichever occvirs first, provided no crack or 
forging lap is found while accomplishing the 
visual inspections required by paragraph 
(b)(1) of this AD. If those inspections are 
deferred, repeat the visual inspection of the 
deferred aft engine mount, as required by 
paragraph (b)(1) of this AD. at intervals not to 
exceed 1.000 landings. 

(4) Replacement of the aft engine mount 
beam assembly, in accordance with the 
applicable service bulletin, constitutes 
terminating action for the requirements of 
paragraph (b) of this AD. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. 
Standardization Branch. ANM-113. FAA. 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager. Standardization 
Branch. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD. if any. may be 
obtained from the Standardization Branch. 

(d) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirement of this AD can be accomplished. 

(e) The inspection and replacement shall be 
done in accordance with the following Pratt 
and Whitney service bulletins, as applicable, 
which contain the specified effective pages: 


Soryoce bulletin referenced and date 

Page No. 

Revision level 
shown on page 

Date shown on page 

PW4NAC 71-105. Revision 1. July 25. 1991 ____ 

1-19... 

1 . . . 

jutv 25 1991 

PW4NAC 71-88. Revision 2. Febnaary 28. 1992 .... 

1-2. . . 

2_ ..... .. 

February 28. 1992 

July 25. 1991 

May 10. 1991 

May 14. 1992 

May 10. 1991 

July 25. 1991. 

July 25 1991 

PW7R4 71-90. Revision 2. May 14. 1992. ....... . 

3. 6, 8. 11-16. 

18. 

4-5. 7. 9-10. 

17 

1 

Original. .. 

2 ... 

PW7R4 71-100. Revision 1. July 25. 1991., ___ : .... . 

2. 4-5. 7. 10 . 

3. 6. 8-9. Il¬ 
ls. 

1 4 8-16 

Original . 

1 .. 

1 . ... . 


2-3. 5 __ 

Original .. 

Wf y 4 vw 1 • 

May 10. 1991 
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This incorporation by reference was 
approved by the Director of the Fcderat 
Register in acoordanoe with 5 U.S.C. S52ta) 
and 1 CFR part 51. Copies mny be obtairred 
frota Airbus tndvstrie. Airbus Support 
Onrtsiim. Avenue Didk^ Daurat, 31700 
Btagnac. Finxce. Copies may be inspected at 
the FAA. Transport Airplane DirecloTHfe, 
1601 Lind Avenoe. SW.. Renton. Washinglcm; 
or at the office of the Federal Register. 800 
North Capitol Street N W„ smite 700. 
Waahiggion. DC 

(f) This amesMbneal becomes effective on 
November 17,1892. 

Issned in Renton. Wa shin gto n , on Avgust 
zaiRSZ- 
Bill R. BoxweR. 

Acting Mamtger, Transport AirpJone 
Directorain. AJrcraftCerTificatkfn Service. 
[FR Doc. ?12-2<751 Piled -KV-0-S2; B:45 am) 

BtUiNC CODE 4190-tS-U 


14 CFR Part 39 

I Docket No. fT-Nllt-234-AD; Amdl. 39- 
8357; AO 92-18-12) 

Airworthiness Directives; Boehig 
Model 747 Series Airplanes 

AGENCY: Federal Aviation 
Administration. DOT. 

ACTION: Final rule. 

SUAAMARy: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to certain Boeing Mode) 747 
series airplanes, which cwrenlly 
requires that maxitTuifn wear limits for 
landing gear brakes be incorporated into 
the FAA-approved maintenance 
inspection program. This amendment 
requires the inspection for wear of 
certain additional landing gear brakes if 
the maximum brake wear limits 
prescribed in this AD are not met; 
replacement or rework of oerlain brakes; 
and changes of Aiiplane Flight Manual 
Brake Eneigy Categories. This 
amendment is prompted by the 
determination of the maxtmuxn 
allowable brake wear limits for 
additional brakes. The actions specified 
by this AD are intended to prevent the 
loss of braking effectiveness of the 
landing gear brakes. 

DATES: Effective November 17,1992. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
17.1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airpiane 
Group. P-O. Box 3707, Seattle. 
Washhigton 98124; and Aibed-Signal 
Aerospace Company, Bendix Wheels 
and Brakes Division, South Bend. 
Indiana 48628. This information may be 


examined at the Federal Aviation 
Administration fFAA). Transport 
Airplane Dtrectorale, Rules Docket 1601 
Lind Avenue. SW„ Renton, W’ashingtoa; 
or at the Office of the Federal Register, 
800 North Capitol Street, NW., suite 700. 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. David M. Herron. Seattle Aircrall 
Certification OfHce, Systems and 
Evguipment Branch. ANM-IBOS. FAA, 
Transport Aiiplane Directorate, 1601 
Lind Avenue, SW^ Renton, Washington 
98055-«(^: tel^ihone (206) 227-2672; 
fax (206) 227-1181. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
AviatioQ Regulations by supersediog AO 
91-18-06, amemlment 39-8011 (56 FR 
51232, October 11,1991), which is 
applicable to Boeing Model 747 series 
airplanes, was published in the Federal 
Register on May 20,1992 (57 FR 152G0). 
The action proposed to require the 
inspection for wear of certain additional 
landing gear brakes that were not listed 
in the existing rule, and replacemeol of 
the brakes if the maximom brake wear 
limits prescribed in the proposal are not 
met; replacement or rework of certain 
brakes; and changes of Airplane Fli^l 
Manual Brake Energy Categories. 

Interested persons have been afforded 
an opportunity to parltctpate in the 
making of this amendment. Due 
ooRsideFation has been given to the 
comments received. 

One commenter supports the 
proposal 

Several coemnenters request that the 
proposed compliance time of 180 days 
be extended so that the proposed 
inspectkms of the brakes can be 
accomplished during a regularly 
scheduled maintenance visiL One 
coimnenter states that adoption of the 
proposed compliance time would require 
operators to s^edule special brake 
removals or retroilt at coxKsiderable 
expense. Another commenter states that 
the proposed compliance tiiiie of 180 
days would require the premature 
removal of brakes that are not yet 
completely worn out. The commenters 
suggest that a compHance time of 360 
days or 12 months would coincide with 
normal brake removal schedules and 
would alleviate the economic burden on 
affected operators. 

The FAA disagrees that an extension 
of the compliance time is warranted. 
Brakes are not removed at regularly 
scheduled intervals now, but are 
continually inspected and removed 
when at or near the allowable wear 
limit. Over the 180-day compliance 
period, operators could replace brakes 
with brakes from spares that are 


configured to the new allowable wear 
limit: this would hmH the large number 
of brakes needing to be replaced at the 
end of the 180-day compitanoe period. 
The FAA conskS^ that the compliance 
time for this AD action, as proposed, 
represents the maximum mlerval of time 
allowable wherein the inspection/ 
modificatioo can be accomplished, parts 
could be obtained, and an acceptable 
level of safety could be maintahied. The 
FAA has determitted that the increase in 
costs associated with a 180-day 
compliance tiroe is mitigated by die 
mcrease in safety to the flying public. 

One commenter requests that the rule 
be revised to aBow the mtennixing of 
brakes having part nomber 2801902-6 
with brakes having part nundier 
2601902-80 for 980 days, if a lJ73-inch 
maximum allowable brake wear Kmif is 
used. Providing the extension of this 
time would minimize the economic 
burdeo on alTected operators whose 
airplanes are equipped with those 
brakes. The FAA concurs with the 
commeiiler'j reqo^t The FAA has 
reconsidered the period of time for the 
use of oonibinafioRS of all of the 
intermixed brakes spedfied in the 
proposal, and has determined that the 
interval of use of this intermixlbility 
may be extended to 360 days without 
compromising safety. 

One commenter requests (hat the 
proposed nile be revised to inchide 
additional procedures that would allow 
modification of the brakes to be 
performed without the removal of the 
brakes from the airplane, and dial 
would not require diaogtng the AFM 
Brake Energy Category. T^ oomroenter 
states that the proposed requirements to 
modify the brakes within IW days 
would necessitate removing brakes 
prematurely on airplanes that are 
currently in storage or that have low 
utilization rates. The commenter also 
states that for its particular operatioos. 
the requirement to change the AFM 
Brake Energy Category would require 
operating the airplane at reduced 
performance limited takeoff weights of 
500 kilograms, and this would result in 
an economic penalty. In light of this, the 
commenter suggests that a procedure be 
included hi the final rule, such as 
trimming the wear pin on the airplane so 
that the ''Category C classification 
remains applicable. 

The FAA does not concur that a 
revision to the final rule is necessary. 
The rule has been written to provide 
flexibility of the operators In complying 
with it. The required change in the AFM 
Brake Energy Category provides the 
operator an option of using the existing 
brake part number and operating the 








Federal Register / VoL 57, No. 198 / Tuesday, October 13, 1992 / Rules and Regulations 46769 


airplane at lower gross takeoff weights. 
The allowable wear limit depends upon 
the brake energy category that an 
operator chooses for its particular 
operations. The rule provides for the 
intermix of the brakes for a period of 
time, as long as certain wear limits are 
adhered to. A change in part number 
was required due to the nature of most 
of the affected Model 747 operations. 
Trimming of the wear pins and change 
in part numbers could feasibly be done 
while brakes are installed on the 
airplane. The FAA did not include such 
specific procedures in the rule because it 
is not aware of all operators* 
capabilities of doing this work. The FAA 
considers it more appropriate that the 
individual affected operators be free to 
develop procedures that are appropriate 
for their operations and request FAA 
concurrence with those procedures. 

One commenter requests that 
proposed paragraph (b)(l)(i) be revised 
to include an initial inspection of each 
part number 2602012-2. -3. -4. and -5. 
brake to ensure that it is not worn 
beyond 1.75 inches, and. subsequently, 
to require the replacement of the brake 
if that limit is not met. This would make 
the requirements parallel to those for the 
other brakes affected by the rule. It 
would also allow the intermix of these 
brakes, as specified in proposed 
paragraph (b)(l)(iii). during the 
compliance period, as is allowed for the 
other brakes affected by the rule. The 
FAA concurs. The FAA had intended 
that the AD contain, where appropriate, 
parallel requirements for all of the 
affected brakes. The FAA has 
determined that rather than to require 
merely the removal and replacement of 
the subject brakes within 180 days, it is 
more practicable to allow operators first 
to perform an initial inspection of the 
brakes to detect brake wear and then to 
replace those brakes when they are 
worn beyond the specified limit 
Permitting the accomplishment of the 
inspection action will alleviate the 
economic burden on affected operators 
that would have been imposed by the 
proposed removal and replacement 
requirements. Additionally, allowing the 
inspection to be accomplished first will 
relieve the concern of some commenters. 
as discussed previously, that the 
proposed replacement requirement 
would mean the premature removal of 
brakes that are not yet completely worn 
out. Accordingly, paragraph (b)(1) of the 
final rule has been revised to include 
this change, and reformatted to make it 
parallel with other similar paragraphs in 
the AD. 

One commenter requests that 
proposed paragraph (b)(l)(iv) be revised 


to delete the sentence that states that 
changing the references of Bendix part 
number 2602012-2, -3. -4. and -5 brakes 
to Category “B” on the Maximum Brake 
Energy Chart in Section 4 of the AFM, 
should be delayed until intermixing is 
ended. The commenter states that, since 
the performance information on that 
chart in the AFM remains unchanged, it 
is not affected by the intermixing of 
brakes. The FAA concurs. Paragraph 
(b)(l)(iv) of the final rule has been 
revised to delete the sentence that 
referred to this delay. 

One commenter requests that 
proposed paragraphs (b)(3)(v). (b)(4)(vl. 
and (b)(5)(v) be revised to state that 
changes of all references’of the cited 
part numbered brakes should be to 
Category “C** rather than to Category 
“B:** and to delete the sentence in each 
paragraph stating that this change 
should be delayed until after Intermixing 
is ended. The commenter states that the 
cited part numbered brakes were rated 
as AFM Category “C” prior to this AD 
activity and. under the proposed 
requirements, would be derated to 
Category *‘B.*’ The relative Maximum 
Brake Energy Chart in Section 4 of the 
AFM refer to these brakes as Category 
**C,** so that changing the references to 
Category “B*' would be In error. 
Additionally, the performance 
information on that chart is not affected 
by the intermixing of brakes. The FAA 
concurs and has revised the final rule 
accordingly. 

One commenter noted an error in the 
Boeing brake part number of the brake 
cited in proposed paragraph (b)(4)(i). 

The proposal referred to ^eing part 
number “60B10014-20.** but the correct 
part number is '‘60BlCX)14-30.** The FAA 
notes this inadvertent error and has 
corrected the final rule accordingly. 

This same commenter noted an error 
in the Bendix brake part number cited in 
proposed paragraph (b)(4)(iv). The 
proposal referred to Bendix part number 
**260566-2," but the correct part number 
is *‘2605662-2.** The FAA notes this error 
that occurred in the publication of the 
notice and has corrected the final rule 
accordingly. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

There are approximately 966 Model 
747 series airplanes of the affected 
design in the worldwide fleet. The FAA 


estimates that a total of 247 airplanes of 
U.S. registry and 14 operators will be 
affected by this AD; of these numbers. 
199 airplanes and 3 operators will be 
directly affected by this new proposed 
action. 

With regard to the 199 newly-affected 
airplanes, it will take approximately 59 
work hours per airplane to accomplish 
the required actions, at an average labor 
cost of $55 per work hour. The cost of 
parts necessary to accomplish the 
change in wear limits (that is. the cost 
resulting from the requirement to change 
brakes before they are worn to their 
previously-approved limits for a one¬ 
time change) average $10,520 per 
airplane for 153 of these airplanes, and 
$14,170 per airplane for the remaining 46 
airplanes. Based on these figures, the 
cost impact of the AD is $2,907,135 for 
the 199 newly-affected airplanes. 

Further, the FAA estimates that for 
the 3 operators directly affected by this 
AD action, it will require 40 work hours 
per operator to incorporate the 
requirements into an operator's FAA- 
approved maintenance inspection 
program. The average labor cost is 
estimated to be $55 per work hour. 

Based on these figures, the cost impact 
of the AD totals $6,600 for the 3 newly- 
affected operators. 

Based on the figures discussed above 
the total cost impact of the AD on U.S. 
operators is estimated to be $2,913,735. 
This total cost figure assumes that no 
operator has yet accomplished the 
requirements of this rule. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of powder and 
responsibilities among the various levels 
of government Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment 

For the reasons discussed above. I 
certify that this action (1) is not a *'major 
rule" under Executive Oi^er 12291; (2) is 
not a "significant rule’* under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 26,1979): and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rule Docket A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
"ADMESSES." 
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list of Subjects io 14 CFR Part 39 

Air transportation. AiiXTral^. Aviation 
safHy. Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Aocordis^gly, imrsuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Admkustratton 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 

omEcnvEs 

1. The ai^horrty citation for part 39 
contamies to read as follows: 

Authority: 49 U.5.C App. 1354t«), 1421 and 
1423; 49 tIS.C lO0(g^: and 14 CFR 11 .m. 

§39.13 lAmendodl 

2. Secthm 39.13 is asnendcxi by 
removing amendment 39-5011156 FR 
51232, October 11.1991), and by adding 
a new airworthiness directive lAD). 
amendment 39-8357, to read as follows: 

92-18-12 Bofstng: Aropndment 39-8357. 
Docket No. 91-^NVI-234-AO. Supersedes 
AD 91-18-08. Amendment 39-8011. 
Apphoakiiity: Model 747 series airpUiies. 
equipped with brake part numbers 
identified in paragra^s laj and |bl of this 
AO. oertiBcated in any category. 

C^omptiBnoe required as i^caled. untess 
previously accomplished. 

To prevent loss of maia landing gear 
hraking effectiveness, acxiomplish ike 
following: 

fa) Within 180 days after November 12, 

1991 fthe effective date Of Antendmcnl 39- 
8011, AO 91-18-418). tncoipomte the maximiini 
brake wear UmiU, showa below, into ihe 
FAA^pproved inaintemince imtpocXion 
program: 


Brato { 

mfr 

Brake P/N 

BcjemgP/N 

Maxwixjni 
wear hmft 
(axihesi 


2603to3-i3 

60B10014-6 

155 

Bendix.... 

2603703-14 

60810014- 




11 

155 

Bendhi. . i 

2605662-1 

60618014- 




15 

290 

Bendix.... 

2805662-3; 

eoeto644- 




23 

230 

BFGoo- 




dfch..4 

2-t515-l J 

60B10062- 




11 

2B0 

BFGoo- ; 




dricn.... 

2-1515-2’ 

60B10062- 




12 

2.00 


(bj Withiu 280days -idler the effective dale 
of this AD, accximphth the reqiuremoots 
specified in paragraph [bhll ib)i2^ (bh3). 
lhM4). (bits), ortbne) of this AD. as 
applicable: 

t1) ForairpOafiesequipped with Bendix Part 
Numbers tP/N) 2802012-2. -5, -4. and -5. 
(Boeing P/N 8QBCI01 SOhS. -5. -8 and -12): 

[ij tnspncl eadh braVe to enstirc It is aol 
worn more than 1.75 inches. Any brake worn 
more than this limit must be rephuxMl prior le 


further flight, with a brake within this hmit: 
or with a Bendix Brake P/N 26a2Q12-3a -40. 
or(Boeing P/N 60B00150-21, -22. axid - 
23). as applicable^ built in accordance %vith 
Bendix Service Bulletin 2802012-32-001. 
Revision 2, dated October It), 1991. 

i(it) Add Befidix Brake P/N's 2602012-30. - 
40 . and -30 to the FAA-approved Airplane 
Fli^ Masniid Section 4. "Maximum 

Brake Energy Ltmit Speed** Category *B.** 
and remove Bendix brake P/N*s 2002012-2. - 

3. -1 and -6 from the AFM. 

(iii) Intermix of (he P/N 2602012-2. -3, -4. 
and -5 brakes wtth the P/N 2602012-30, -40 
and -58 brakes 4s tdkmed for 360 days after 
the effective date of this AD. Delay mmn'at 
of the P/N 2002012-2, -3, - 4 , and -8 brakes 
h>om the AFM. as required by paragraph 
(b)(1)i(u) of Ihtfl AD, until mtermix is ended. 

(iv) Change all referenoes of Bendix Brake 
P/Ns 2602012-2. -3. -4, and -5 to Cat^goiy 
"B" on the Maximum Brake Eneigy Chart in 
SeotioR 4 of the AFM. 

fv) Incorporate a l.TS-imA maximum 
allowable brake wear hmil for Bendix brake 
P/hTs 2603812-30. -40 and -50 iiilo the FAA- 
a^rovad maintesiance inspectioii program. 

|2) For airplanes eqaipp^ with Beedhc 
Brake P/hTs 2602012-2. -3. -4. and -5. Ifioeii^ 
P/N's 6QB0015O-4. -9, and -13): incorporate a 
2.38-inch maximum allowable brake wear 
limit inlo the FAA<£pproved maintenance 
inspection program. 

For airplanes equipped with Bendix 
Bralw P/N's 26019B2-3 -4, and -6, fBoeing P/ 
N*s OOBOOlSO-ia -II. and -44): 

(i) Inspect each brake to ensuee it is not 
worn more than t.73 inches. Any brake worn 
more than this haul must be repiacBd, pcior 4o 
further Oigbt. wiA a brake wil^ this limit; 
or with a Bendix Brake P/N 2601902-30, -40. 
or -50. (Boeing P/N's 80B00150-24, -25, and - 
26), as applicable, built in accordance with 
Bendix Service BuBeim 2801902-32-501, 
Revision 2. dated October 10,19fn. 

(ii| Add Bendix Brake P/hTs 8601902-30. - 
40. and -60 ia the AFKL Sedioo 4. *‘MaidnMim 
Brake Eoeigy limit Sp^ed. ** Cstqgory 'C.** 

|4ii) intermix of the P/N 3601902-2. -3. - 4 . 
and -6 brakes with the P/N 2601902-30. -40 
and -50 brakes Is allowed Tor 360 days after 
the effective dale of this AD when a 1.73-inch 
max-imufn aBowable brake wear Hmil 
femoval entexsa is ased for these brakes. 

(iv) Idove Bendix Brake P/N's 2!60t902-Z - 
a, -C and -8 from Category *<7* to Category 
*'B** in the AFM. Seebon 4. ''Maximum Qaitke 
Enei^ limit Speed.** if intermixing « osed. 
delay movement of these brakes to Category 
"B" unfO inlenmxing is ended. 

(v) Change all references of Bendix P/N’s 
2601902-3, -4. -6 to Category *'C* on the 
Maxinmm Brake Energy' CH^ in section 4 of 
the AFM. 

fvi) Incoipo ia te a t 35 mrh maximum 
allowable l^ake wear hrah lor Bendix Brake 
P/N’s 2601902-^ - 4 . and -6. and a 1 J^3-mch 
maximum allowable brake wear lindt for P/ 
N’s 2601902-30. -40. and -Oa into the FAA- 
approved mainlenance inspection program. 

t4) For airpianes equipped with Bendix 
Brake P/N 2805662-^ (Boemg P/N fWBl0014- 
14); 

(0 Inspect each brake to ensune that it is 
not wora more i)mn 1.73 inches. Any brake 
worn moise ihaa diis bmit must be lepiaced. 


prior to further flight with a brake within this 
limit or with Bendix Brake P/N 2685062-20. 
(Boeing PAN 80B10014-30). buiH in 
accordance w^Ub Bendix Service Bulletia 
2605662-32-036, Revision Z dated October 20. 
1991. 

(ii) Add Bendix Brake P/N 2605662-20 to 
the AFM. Section 4. Maximum Brake Energy 
Limft Speed,** Category ‘C.** 

fiii) Intermix ef the P/N 2605662-2 brakes 
with the P/N 260S662-20 brakes is aBowed 
for 306 days after the effective date of Ibis 
AD whea a 1.73-fach maxiaium allowable 
ware ItBilt removal oritena is used lor these 
brakes. 

fiv] Move Bendix Brake P/N 2605662-2 
from Category ‘XT to Category "B" in the 
AFKt Section 4. Maximum Brake Energy 
limit Speed.*" If intermixing is used, delay 
move m ent of these brakes to Category **B** 
ortlS hitepnnm is ended. 

(v) Chaqge all references of Bendix P/N 
2605662-5 to Category *XT* on the Maximom 
Brake Ener^ Chart in Sedioo 4 of the AFM. 

(vi) Inoorporale a Z384iich maximum 
allowable brake wear limil for Bendix Brake 
P/N Z605662-Z and a 1.73-inch maximum 
allowable brake wear limit for P/N 2605662- 
20, into the FAA-appreved maintenance 
inspection program. 

(5) For airplanes equipped with Bendix 
Brake P/N 2a05135-Z (Boeing P/N 50B10014- 

|4) Inspect each brake to emume that it is 
not worn tnore ihaa 2.50 inches. Any brake 
worn more tlian this limit rnasl be replaced, 
prior to farther Bight with a brake within this 
limit; or with Bendix Brake P/N 2005155-Z 
(Boeing P/N 60B10014-31), bufti in 
accordance with Bendix Service Bulletin 
26051S5-32-001. Revision Z dated October TO. 
1991. 

|ii| Add Bendix Brake P/N 3605155-2 to the 
Airplane Fbghi Manual (AFKi^ Section 4 . 
"Maximum Brake Energy iinnt Speed." 
Category "C" 

iiiij Intermix of the P/N 2605155-1 brakes 
with (he P/N 360515S-2 brakes is allowed for 
360 days after the effective date of this AD 
when a ZJSO-iiich maximum allowable wear 
limit removal criteria is used for these brakes. 

f iv) Move Bcndht Brake P/N 2685155-1 
from Category tT* to Category "TB" In the 
AFM. SeCtum 4. MaxtoMm Brake Energy 
Limit Speed." If mtermixing is wed. de)^ 
movement of this broke to CalQgory *B" ontd 
inlemixi^g is ended. 

(v} Change all references of Bendix P/N 
2605155-1 to Category *C* on the Maximum 
Brake Energy Chart in Section 4 of the AFM. 

fvi) tncorponito a 3Z0*tnch maximum 
aHowable brake wear Ihnit For Bendix Brake 
P/N 2005155-1, and a 2.56-inch tnaximuro 
allowable brake wear fimH for P/N 26051SV 
2, into the FAA-approved maintonanoe 
inapentfon program. 

{6i For airplanes a qin ppe d with Bendix 
Brake P/N 2605392-Z (Beeiag P/N89Bld03S- 
2): Incorporate a ZOD-ineb maximom 
allowable brake wear limil into the FAA- 
approved maintenance inspectioo program. 

(c) An alternative method of compliance or 
adjustment of the compliance time, which 
provides aa acoef^able levH of safety, may 
be ased when approved by the Manager. 
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Seallle Aircraft Certificatioo Office (AGO). 
FAA, Transport Airplane Directorate. 
Operators shatJ submit their requests through 
an appropriate FAA Principal Maintenance 
Inspector, who may concur or comment and 
then send it to the Manager. Seattle AGO. 

Information concerning the existence 
of approved alternative methods of 
compliance with this AD. if any, may be 
obtained from the Seattle AGO. 

(d) Special flight permits may be issued in 
accordance with FAK 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the lequiivnients of Ihts AD. 

(e) Brakes shall be built in dccordance with 
Bendix Service Bulletin 2601902-32-001. 
Revision 2. dated October la 1991; Biindix 
Service Bulletin 2002012-32-001. Revision 2. 
dated October 10.1991: Bendix Service 
Bulletin 2605155-32-001. Revimon Z, dated 
October 10.1991; fir Bendix Service BoUeha 
2605662-32r<}26. Revision 2, dated October 10, 
1991; as applicable. This incorporation by 
reference was approved by the Director of 
the Federal Register in accordance with 5 
U-S.C 5^(a) and 1 CFR part 51. Goptes may 
l>e obtained bom Allied-^gnal Aerospace 
Company. Bendix Wheels and Brakes 
Divisiofi. South Bend, Indiana 46626. Copies 
may be inspected at the FAA. Tram^xjrt 
Airplane Directorate. 1601 Lind Avenue, SW., 
Renton, Washington: or at the Office of the 
Federal Register. 800 North Capitol Street. 
NW.. suite TOO, Washingloa. DC 

(f) This amendment l^omes effective on 
November 17,1992. 

Issued in Renton. Washington, oo Atmust 
13.1992i 
Bill R. BoxwelL 

Acting Manager, Treui^jort AirpUmtf 
Direitorote. A item ft Certification Service. 

|FR Doc. 92-24750 Filed 10-9-92; 8:45 am] 
BlUiMG COOE 4SrO-tS^ 


14 CFR Part 39 

I Docket No. 92-NM-78-AO; AjiidL 39-8363; 
AD 92-t9-0Si 

Airworthiness Directives: Boeing 
Model 757 Series Airplanes 

agency: Federal Aviation 
Administration. DOT. 

ACrrON: Final rule. 

SUMMARY: This amendment adopts a 
new airworlliiness directive (AD), 
applicable to certain Boeing Model 757 
series airplanes equipped with Pratt and 
Whitney PWZOOO series engines, that 
requires rework of the flow control lee 
assembly In the deploy lines on both 
engine struts, by removal of the poppet 
valves; Installation of a re&lrictor check 
valve in the stow and deploy lines on 
each thrust reverser sleeve; and a 
functional test of the thrust reverser 
system. This amendment is prompted by 
a determination that damage to a thrust 
reverser actuator piston seal in 
combination with activation of the 


thrust reverser aoto restow syslentxouid 
result in uncommanded thrust reverser 
deployment. The actions specified by 
this AD are intended to prevent in-flight 
deployment of one thrust reverser sleeve 
on one engine, which could result in 
reduced controllability of the airplane. 
DATES: Effective November 17,1992, 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of November 
17,1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airplane 
Group. P.O. Box 3707. Seattle. 
Washington 96124-2207. This 
information may be examined at the 
Federal Aviation Administration (FAA). 
Transport Airplane Directorate. Rules 
Docket 92-NM-78-AD, 1601 Lind 
Avenue. SW.. Renton. Washington; or at 
the Office of the Federal Register, 800 
North Capitol Street. NW., suite 700, 
Washington, DC 20001. 

FOR FURTHER IMFORMATtON CONTACT: 
leffrey Diiven. Aerospace Engineer, 
Seattle Aircraft Certification Office, 
Propulsion Branch. ANM-140S, FAA, 
T^sport Airplane Directorate. 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (205) 227-2686: 
fax (206) 227-1181. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain Boeing Model 757 
series airplanes, equipped with Pratt 
and Whitney PW2000 series engines, 
was published in the Federal Register oa 
May 5,1992 (57 FR 19266). That acUon 
proposed to require rework of the flow 
control tee assembly in the deploy lines 
on both engine struts, by removal of the 
poppet valves: installation of a restrictor 
check valve in the slow and deploy lines 
on each thrust reverser sleeve; and a 
functional test of the thrust reverser 
system. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

Two commentera support the 
proposed rule. 

The Air Transport Association (ATAJ 
of America, on behalf of one of its 
members, requests that the compliance 
time for the modification be increased 
from the proposed 180 days to 4,000 
(light hours. The commenter suggests 
that such an extension would ensure 
that the modification couki be 
accomplished during a regularly 
scheduled **C” check, when airplanes 


are brought to the main mamtenance 
base for an extended hold, and 
sufBcient time will be available for the 
installation of the modification. An 
extension of the {Reposed compliance 
period would preclude the need for 
special scheduling of maintenance at 
oonsiderable expense, beyond what was 
proiected by the cost impact analysis of 
the proposed rule. Finally, the 
commenter has operated the Model 757 
series airplane with over 190,000 flight 
hours for the fleet with no 
uncommanded thrust reverser 
deployment occurrences whatsoever. 

The FAA does not concur %irith the 
request for an eiUension of the 
compliance time. The possible 
consequences of an in-flight thrust 
reverser deployment on the Modd 757 
series airplane have led the FAA to 
require this modification be 
implemented as soon as it is practicable, 
as proposed by the 160-day compliance 
period. This safety issue override the 
commenter's operating experience and 
the convenience of completing the 
modification coincidental with 
scheduled heavy maintenance. Airplane 
downtime for the modirication will 
require approximately 5 work hours, 
which can be performed during an ' 
overnight hold The FAA has 
determined that the compliance 
requirements, as proposed, represent the 
maximum time interval in which the 
modification can be accomplished, and 
an acceptable safety level be 
maintained. 

Paragraph (b) of the final rule has 
been revised to clarify the procedure for 
requesting allemattve methods of 
compliance with this AD. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of ihe rule with the change 
previously described. FAA has 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
AD. 

There are approximately 207 Boemg 
Model 757 scries airplanes of the 
affected design in the worldwide fleet 
The FAA estimates that 189 airplanes of 
U.S. registry will be affected by this AD. 
that it will take approximately 20 work 
hours per airplane to accomplish the 
requir^ actions, and that the average 
labor rate is $55 per work hour. 

Required parts will be provided by 
Boeing at no charge to operators. Based 
on these flgurea. the total cost impact of 
(he AD on operators is estimated to 
be $207,000. This total cost figure 
assumes that no operator has yet 
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accomplished the requirements of this 
AD. 

The regulations adopted herein will 
not have substantial direct ejects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612. it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above. 1 
certify that this action (1) is not a '*major 
rule** under Executive Order 12291; (2) is 
not a "significant rule’* under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 26.1979); and (3) wilt 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
"ADDRESSES." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Incorporation by reference. 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a). 1421 and 
1423; 49 U.S.C 10e(g): and 14 CFR 11.69 

§39.13 [Amended) 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92>lS-50. Boeing: Amendment 39-8363. 

Docket 92-NM-76-AD. 

Applicability: Model 757 airplanes 
equipped with Pratt and Whitney PW2000 
scries engines; as listed in Boeing Alert 
Service Bulletin 757-78A0029, dated February 
28.1992: certiBcated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent in-flight deployment of one 
thrust reverser sleeve on one engine, which 
could result in reduced controllability of the 
airplane, accomplish the following: 

(a) Within 180 days after the effective date 
of this AD. rework the flow control lee 


assembly tn the deploy tines on both engine 
struts, by removal of the poppet valves: 
install a restrictor check valve in the stow 
and deploy lines on each thrust reverser 
sleeve: and perform a functional test of the 
thrust reverser system: in accordance with 
Boeing Alert Service Bulletin 757-76A0029. 
dated February za 1992- 

(b) An altemative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. Seattle 
Aircraft Certification Office (AGO). FAA- 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager. Seattle AGO. 

Note: Information concerning the existence 
of approved aitemative methods of 
compliance with this AO. if any. may be 
obtained from the Seattle AGO. 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(d) The modification shall be done in 
accordance with Boeing Alert Service 
Bulletin 7S7-78A0029. dated February 2a 
1992. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.G. 552(a) 
and 1 GFR part 51. Gopies may be obtained 
from Boeing Commercial Airplane Group. 

P.O. Box 3707. Seattle. Washington 98124- 
2207. Copies may be inspected at the FAA. 
Transport Airplane Directorate. 1601 Lind 
Avenue. SW.. Renton. Washington: or at the 
Office of the Federal Register. 600 North 
Capitol Street. NW.« suite 700. Washington. 
DC 20001. 

(e) This amendment becomes effective on 
November 17.1992. 

Issued in Renton. Washington, on August 
20.1992. 

Bin R. Boxwell. 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

|FR Doc. 92-24752 Filed 10-9-92: 8.45 am) 
BUJJMQ COO€ 4S1S-tS-M 


14 CFR Paft 39 

(Docket No. 92-NM-40-AD; Arndt 39-8367; 
AO 92-19^1 

Airwofthiness Directives; Short 
Brothers Model SD3-30 Series 
Airplanes 

AGENCY: Federal Aviation 
Administration. DOT. 

ACTION: Final rule. 

summary: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to certain Short Brothers 
Model SD3-30 series airplanes, that 
currently requires inspections of various 
structural and system components, and 
repair or modification, if necessary. This 
amendment adds specific requirements 


for repetitive inspections to detect 
cracks of the rib/skin attachment cleats 
at left Wing Station 160. This 
amendment is prompted by a report that 
the existing AD is unclear as to the 
required repetitive inspections of this 
area. The actions specified by this AD 
are intended to prevent failure of the 
cleat attachment which could comprise 
the structural capability of the wing. 

OATES: Effective November 17.1992. 

The incorporation by reference of 
certain pubUcations listed inihe 
regulations is approved by the Director 
of the Federal Register as of November 
17.1992. 

ADDRESSES: The service information 
referenced in this AD may be obtained 
from Short Brothers. PLC. 2011 Crystal 
Drive, suite 713, Arlington. Virginia 
22202-3719. This Information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate. Rules Docket. 1601 
Lind Avenue. SW^ Renton. Washington: 
or at the Office of the Federal Register. 
800 North Capitol Street. NW., suite 700. 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Hank Jenkins. Aerospace Engineer. 
Standardization Branch. ANM-113. 

FAA. Transport Airplane Directorate. 
1601 Lind Avenue. SW., Renton. 
Washington 98055-4056; telephone (206) 
227-2141: fax (206) 227-1320. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend part 30 of the Federal 
Aviation Regulations by superseding AD 
64-07-06 Rt, Amendment 39-6036 (53 FR 
38003. September 29.1988). which is 
applicable to certain Short Brothers 
Model SD3-30 series airplanes, was 
published in the Federal Register on 
May 12.1992 (57 FR 20213). The action 
proposed to require inspections of 
various structural and system 
components, and repair or modification, 
if necessary, and repetitive inspections 
to detect cracks of the rib/skin 
attachment cleats at left Wing Station 
160. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter supports the rule as 
proposed, but requests that the FAA 
determine if a similar AD should be 
issued against Short Brothers Model 
SD3-60 series airplanes. The FAA 
concurs. The FAA has taken action to 
ascertain whether or not Model SD3-60 
series airplanes are also subject to the 
addressed unsafe condition, and will 
initiate appropriate rulemaking action, if 
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necessary, once that determination has 
been made. 

A second commenter requests that 
paragraphs (e) and (ej(2) of the proposed 
rule be clarified by citing references to 
those specitic parts of the service 
bulletin that apply to these paragraphs. 
"The FAA concurs, and has revised the 
final rule accordingly. 

In addition, the commenter suggests 
that a new paragraph, (e)(3), be added to 
the proposal to specify that after the 
repair has been accomplished, the 
repctitive^spection interval reverts to 
4,800 houre time>in-servlce. The FAA 
does not concur, since paragraph |e)(2) 
of the proposal already specifies that the 
inspections of repaired bays must be 
repeated at intervals not to exceed 4,800 
hours time>in*8ervice. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previoiwly described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

The FAA estimates that 58 airplanes 
of U.S. re^st^ will be affected by this 
AD, that it will take approximately 180 
work hours per airplane Co accomplish 
the required actions, and that the 
averi^ labor rate is $55 per work hour. 
Required parts will cost approximately 
$3,000 per airplane. Based on these 
figures, the total cost impact of the AD 
on U.S, operators is estimated to be 
$748,200. This total cost figure assumes 
that no operator has yet accomplished 
the requirements of this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, In accordance 
with Executive Order 11612, it is 
determined that this final mie does not 
have suffident federalism implicaMons 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule“ under Executive Order 12291; (2) is 
not a “significant nile“ under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 26,1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

A final evaluation has been prepared for 
this action and it is contained in the 
Rules DockeL A copy of il may be 
obtained from the Rules Docket at the 


location provided under the caption 
“ADDRESSES.** 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Incorporation by reference, 
Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Avi ation Administration 
amends 14 CFR part 39 of the Federal 
Aviatkm Regulations as follows; 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Autlxnity; 49 U.S.C App. 1354(a). 1421 and 
1423; 49 U.S.C 108(g): and 14 CFR 11.89. 

§ 39.13 iAmended! 

2. Section 39.13 is amended by 
removing amendment 39-6036 (53 FR 
38(X)3, September 29,1988), and by 
adding a new airworthiness directive 
(AD), amendment 39-8367, to read as 
follows: 

92-19-09. Short Brothers: Ameodmenl 39- 
8367. Docket 92-NM-4a-AD. Supersedes 
AD 84-07-06 Rl. Amendment 39-6038. 
ApplicobHUy: All Model SD3-30 series 
oirplanes, certificated in any cotegory. 

Compliance: Required as indicated, unless 
accomplished previoosly. 

To preserve the stniclitral integrity of the 
wing and horizontal stabilixer; to prevent fuel 
leaks into the cabin; to ensure adequate fire 
protecUoD for the aft baggage compaiiment; 
and to prevent attempted operations with the 
control surfaces locked: accomplish the 
following: 

(a) To ensure the availability of an 
adequate concentration of fne extinguishing 
agent in the event of a baggage compartoNmt 
fire within 180 days after November 3.1988 
(the effective dale of AD 84-07-06 Rl, 
Amendment 39-6036), install a new clostrig 
panel in the aft baggage compartment in 
accordance with Short Brothers Ltd. Service 
Bulletin SD3-25~30 l dated January 8.1982. 

(b) To prevent weather or fuel leakage Into 
the passenger cabin, within 160 days after 
November 3.1988, inspect and seal the 
fuselage crown in accordance with Short 
Brothers Ltd. Service Bulletins SD3-53-01. 
Revision 2, dated January 19.1977; SD3-53- 
18, dated November 25,1977; and SD3-53-41. 
dated May 21,1980. 

(c) To prevent fatigue failure of the wing 
drag links, within 600 hours time-in-service 
after November 3.1988, or upon the 
accumulation of 4300 total hours time-in- 
service. whichever occurs later, inspect and 
modify in accordance with Short Brothers 
Ltd. Service Bulletin SD3-53-48, Revision 1, 
dated January S. 1983. Replaced damaged 
parts prior to further flight, in accordance 
with the service bulletin. 

|d) To detect excessive corrosion or wear 
in the horizontal stabilizer (tailplane}-to- 


fuselage attachment fittings, pins, and 
bushings: Within 90 days after November 3. 
1968, perforia an inspection for corrosion or 
wear of die horizontal stabilizer (taiiplanc)- 
to-fuselage fittings, pins, and bushings in 
accordance with Short Brothers Ltd. Service 
Bulletin SD3-5S-18. Revision 3. dated 
November 1987. For airplanes that have 
accumulated less than 4.800 hours time-in¬ 
service or 2 years of age. whichever occurs 
first. Any parts found to be worn or corroded 
must be replaced prior to further flight, in 
accordance with the service bulletin. 

(1) If the pins are not replaced by new pias, 
and if there is no corroeioii found on the 
attachment fittings, repeat this inspection at 
intervals no! to exceed 1.200 flight hours or 8 
months from the previous inspection, 
whichever occurs sooner. 

(2) If all the pins on one side are replaced 
by new pins, repeat the inspection on that 
side within the next 4300 Oight hours or 2 
years from the replacement, whichever 
occurs sooner. Thereafter. Inspect at intervals 
not to exceed 2,400 fHght hours or 1 year from 
the previous inspection, whichever occurs 
sooner. 

(e) To detect cracked or broken rib/skin 
attachment cleats at left Wing Station tea 
within 300 hours time-in-eervice after 
November 3,1968, or upon the aocurohiation 
of 4,800 total hours tine-io-aervice, whichever 
occurs later, inspect in accordance with Part 
A (Inspection) of paragraph 2.A- of the 
Accomplishment Instructions of Short 
Brothers Ltd. Service Bulletin SD3-57-10, 
Revision 1, dated October 11,1982. Repeal 
this inspection withm 2,400 hours time-m- 
service after the immediately preceding 
inspection, or within 300 hours Hme-lo- 
service after the effective dale of this AD, 
whichever occurs later. In accordance with 
the service bulletin. 

(1) If no Grades are found, repeat the 
inspection of each bay at intervals not to 
exceed 2.400 hours time-in-service, in 
accordance with the service bulletin. 

(2) If any cracks are found, prior to further 
flight, repair in accordance with Part B 
(Repair—Rear Bay) and/or Part C (Repair- 
Forward Bay) of paragraph 2.A. of the 
Accomplishment Instructions of the service 
bulletin; and repeal the inspection of the 
repaired bay at intervals not to exceed 4,800 
hours time-in-service, in accordance with the 
service bulletin. 

(f) To prevent takeoff with locked flight 
controls, within 180 days after November 3, 
1988, modify the power control circuit in 
accordance with Short Brothers Ltd. Service 
bulletin SD3-76-01, dated September 8,1981. 

(g) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety nuiy be 
used if approved by the Manager. 
Standardization Branch. ANM-113. FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager. Standardization 
Branch. 

Note: Information concerning the existence 
of approved ahemative methods of 
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compliance with this AD. if any. may be 
obtained from the Standardization Branch. 

(h) Special flight permits may be issued tn 
accordance with FAR 21.197 and 21.199 to 


operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(i) The installation, inspections, and 
modifications shall be done in accordance 


with the following Short Brothers. Ltd., 
service bulletins, as applicable, which 
contain the specified effective nagest 


Service bulletin referenced and data 

Page No 

Revision 
level sbovm 
on page 

Date shown on page 

SO3-2S-30. January 8. 1992.. .... .. ............ 

S03-53-01 Revision 2. January 19, 1977..*.•........... 

1-7 
1. 25 
2-24. 26-60 
1-5 
t-8 
t-7 
1-8 
l-!2 

OngtfiaJ_ 

2__ 

January 8. 1962. 

January 19. 1977 
November 27. 1976 
November 25. 1977 

May 21. 1960. 

January 5. 1983 
November 1967 

October 11. 1962. 
September 8. 1981 

SO3-53-I0. November 25. 1977.. ... .. ...._ _ .....__ 

S03-53-41.May2l. 1960....i_ __ .. _ . . 

1___ 

Onginat- 

Original- 

1... 

S03-53-48. Revision 1. January 5. 1983 ___ '........... 

S03-55-I6l Revjskvi 3, Novombar 1987 

3... 

S03-57-10. Revision 1. October 11. 1982______________ 

1____ 

SD3>76-91. Sfiptembor a 1981. . 

1-7 

Original_ 



This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C, 
552(a) and ICFR part 51. Copies may be 
obtained from Short Brothers. PLC, 2011 
Crystal Drive, Suite 713, Arlington. 
.Virginia 22202-3719. Copies may be 
inspected at the FAA. Transport 
Airplane Directorate, 1601 Lind Avenue. 
SW., Renton. Washington; or at the 
Office of the Federal Register. BOO North 
Capitol Street NW.. suite 700. 
Washington. DC. 

(i) This amendment becomes effective 
on November 17.1992. 

Issued in Renton. Washington, on August 
21.1992. 

Bill R. BoxweU, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
|FR Doc. 92-24753 Filed 10-9-92; 6:45 am) 
eiUJNO COOC 4f fO-1^ 


14 CFR Part 97 

fOocket No. 26904; Arndt. No 1511] 

Standard Instrument Approach 
Procedures; Mtscellaneous 
Amendments 

agency: Federal Aviation 
Administration (FAA). DOT 
action: Final rule. 

SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 


airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airport.s. 

OATES: Effective: An effective date for 
each SLAP is specified in the 
amendatory provisions. 

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31.1980. and reapproved 
as of January 1.1982. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 

For Examination — 

1. FAA Rules Docket, FAA 
Headquarters Building. 600 
Independence Avenue. SW,. 
Washington. DC 20591: 

2. The FAA Regional Office of the 
region in which the affected airport is 
located: or 

3. The Flight Inspection Field Office 
which originated the SIAP. 

For Purchase — 

Individual SIAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building. 800 
Independence Avenue. SW., 
Washington. DC 20591; or 

2. The FAA Regional Office of the 
region In which the affected airport is 
located. 

By Subscription — 

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents. U.S. 
Government Printing Office. 

Washington. DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Best. Flight Procedures Standards 
Branch (AFS-420). Technical Programs 
Division. Flight Standard Service. 
Federal Aviation Administration. 800 
Independence Avenue, SW., 


Washington. DC 20591; telephone (202) 
267-6277. 

SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a). 1 CFR part 51. and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3. 8260-4. 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs. their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SLAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs, This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to part 97 is effective 
upon publication of each separate SIAP 
as contained in the transmittal. Some 
SIAP amendments may have been 
previously issued by the FAA in a 
National Flight Data Center (FDC) 
Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
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safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for some SIAP 
amendments may require making them 
effective in less than 30 days. For the 
remaining SIAPs, an effective date at 
least 30 days after publication is 
provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs)- bi developing these 
SIAPs. the TERPS criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce. 1 find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and. 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore—(1) is not a "major 
rule" under Executive Order 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 97 

Air traffic control, Airports, 
Incorporation by reference. Navigation 
(Air). Standard instrument approaches, 
Weather. 

Issued in Washington. DC on September 25, 
1992. 

Thomas C. Accardi, 

Director. Flight Standard Service. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me. part 97 of the Federal 
Aviation Regulations (14 CFR part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 UTC on the dales 
specified, as follows: 

PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 

1. The authority citation for part 97 


continues to read as follows: 

Authority: 49 U.S.C App. 1348,1354(a). 
1421 and 1510; 49 U.S.C. 106(g) (Revised Pub. 
L 97-449, lanuary 12,1983); and 14 CFR 
11.49(b)(2). 

2. Part 97 is amended to read as 
follows: 

§§ 97.23, 97.25, 97.27, 97.29, 97.31. 97.33. 
97.35 [Amended] 

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME. SDF. SDF/DME; 

§ 97.27 NDB, NDB/DME; S 97,29 ILS, 
ILS/DME. ISMLS, MLS. MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs; 

§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 

• • * Effective December 20,1992 

Denver, CO—Centennial, NDB RWY 35R. 
Amdl. 9 

Denver. CO—Centennial. ILS RWY 35R. 
Arndt. 7 

Denver. CO—Centennial. RNAV RWY 28, 
Arndt. 5. CANCELLED 
Denver, GO—CenlenniaL VOR/DME RNAV 
RWY 28, Orig. 

Denver, CO—Front Range, NDB RWY 26, 
Amdl, 2 

Denver, CO—Front Range, ILS RWY 28, 
Arndt. 2 

Destin, FL—Destin-Ft. Walton Beach, VOR- 
A, Amdl. 5. CANCELLED 
Lake City. FL—Lake City Muni, NDB RWY 
28, Arndt. 1 

Manahawkin. NJ—Manahawkin, VOR-A, 
Amdl. 1. CANCELLED 
Albany. OR—Albany Muni. VOR/DME-A, 
Amdt. 3 

Norfolk, VA—Norfolk Inti, NDB/DME RW^ 
23 

Casper. WY—Natrona County Inti, LOC BC 
RWY 26. Amdl, 17. CANCELLED 

• • • Effective November 12,1992 

Mount Joy/Marietla, PA—Donegal Springs 
Airpark. VOR RWY 27, Amdl. 1, 
CANCELLED 

Mount |oy/Marietta. PA—^Donegal Springs 
Airpark. VOR/DME RWY 27 
Pickens. SC—Pickens County, VOR/DME-A, 
Orig. 

Lumberton. NC—Lumberton Mum. NDB RWY 
05, Orig. 

Moundsville, WV—.Marshall County. VOR/ 
DME~A, Amdt. 1 

• • • Effective October 25, 1992 

Mobile. AL—Mobile Downtown. ILS RWY 32, 
Orig. 

Nome. AK—Nome, LOC/DME BC RWY 9. 
Orig. 

Nome. AK—Nome. ILS-1 RWY 27, Orig. 
Nome. AK—Nome. n-S-2 RWY 27. Ong. 

Los Angeles. CA—Los Angeles Inti, ILS RWY 
24L Amdt. 20 

San Francisco. CA—San Francisco Inti, LDA/ 
DME RWY 28R. Amdl. 1 
Denver. CO—Stapleton Inti, LOC RWY 18. 
Amdt. 5 

Denver. CO—Stapleton Inti, NDB RWY 26L 
Amdt. 39 


Denver. CO—Stapleton Inti, NDB RWY 26R. 
Amdt. 9 

Denver. CO—Stapleton Infl, ILS/DME-1 
RWY 17L, Amdl. 7 

Denver. CO—Stapleton Inti, CONVERGING 
ILS/DME-2. RWY 17L, Amdt. 3 
Denver. CO—Stapleton Inti, ILS RWY 2eU 
Amdt. 47 

Denver. CO—Stapleton Inti, ILS RWY 35L. 
Amdl. 29 

Denver. CO—Stapleton Inti, ILS RWY 35R. 
Amdl. 13 

Denver. CO—Stapleton IntL ILS RWY 36. 
Amdt. 4 

Effingham. IL—Effingham County Memonal, 
VOR RWY 1. Amdt. 8 

Effingham, IL—Effingham County Memorial, 
LOC RWY 29. Orig. 

Lincoln, IL—Logan County. NDB RWY 21. 

Amdt. 5. CANCELLED 
Lincoln, IL—Logan County. NDB RWY 21. 
Orig. 

Lincoln, ME—Lincoln Regional, NDB RWY 
17. Orig. 

North Kingstown. RI—Quonaet Slate. VOR- 
A. Amdt. 3 

North Kingstown. RI—Quonset State. VOR 
RWY 34. AmdL 5. CANCELLED 
North Kingstown, RI—Quonset State. ILS 
RWY 16, Amdl. 4 

North Kingstown. RI—Quonset State. 

RADAR-1, Amdt. 4. CANCELLED 
North Kingstown, RJ—Quonset State. VOR/ 
DME RNAV RWY 34. Orig. 

Phillips. W1—Price County, NDB RWY 6. 
Orig. 

Phillips. WI—Price County, NDB RWY 24, 
Amdt. 2 

Shell Lake, WI—Shell Uke Muni, NDB RWY 

31. Amdl. 2, CANCELLED 

Shell Uke, WI—Shell Uke Muni, NDB RWY 

32, Orig. 

Waukesha, WI—Waukesha County. VOR-A. 
Amdt. 15 

Waukesha, WI—Waukesha County. LOC 
RWY 10. Amdt. 5 

Waukesha, WI—Waukesha County. NDB 
RWY 2a Amdl. 3 

* • ' Effective September 23. 1992 

Delano. CA—Delano Muni, VOR RWY 32. 
Amdt. 6 

* • * Effective September 17.1992 

Augusta, ME—Augusta Slate, ILS RWY 17. 
Amdt. 2 

Medford. OR—Medford>)ackson County. ILS/ 
DME RWY 14. Amdt. 14 

' • * Effective September 09, 1992 

Indianapolis. IN—Indianapolis Inti, RAD.AR- 
1. Amdt. 30 

* ' * Effective September 03, 1992 

Phoenix, AZ—Phoenix Sky Harbor IntL LOC 
BC RWY 26L, Amdl. 7 

|FR Doc. 92-24769 Filed 10-9-92: 8:45 am| 

BILLfNQ COO€ 4910-1S>M 
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14 CFR Part 97 

lOocket No. 269SS; AmdL No. 1S12I 

Standard Instrument Approach 
Procedures: Mlsceilaneous 
Amendments 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SlAPs) for operations at certain 
airports. These regulatory actions are 
ne^ed because of changes occurring in 
the National Airspace System, such as 
the commissioning of new navigational 
facilities, addition of new obstacles, or 
changes m air traffic requirements. 

These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports. 

DATES: Effectivfi: An effective date For 
each SiAP is specified in the 
amendatory provisions. 

Incorporation by reference-approved 
by the Director of the Federal Register 
on December 31.1980. and reapproved 
as of January 1.1982. 

ADDRESSES: Availability of matter 
incorporated by reference in the 
amendment is as follows: 

For Examination— 

1. FAA Rules Docket. FAA 
I leadquarters Building. 600 
Independence Avenue. SW.. 

Washington, DC 20591: 

2. The FAA Regional Office of the 
region in which affected airport is 
located; or 

3. The Flight inspection Field Office 
which originated the SIAP. 

For Purchase— 

Individual SIAP copies may be 
obtained from: 

1. FAA Public Inquiry' Center (APA- 
200), FAA Headquarters Building. 800 
Independence Avenue. SW.. 
Washington. DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 

By Subscription— 

Copies of all SlAPs. mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents. IKS. 
Government Printing Office, 

Washington. DC 20402. 

FOR FURTHER INFOfTMATION CONTACT: 
Paul J. Best. Flight Procedures Standards 
Branch (AFS-420). Technical Programs 
Division, Flight Standards Service. 
Federal Aviation Administration. 800 
Independence Avenue. SW., 


Washington, DC 20501; telephone (202) 
267-0277. 

8UFPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SlAPs). The complete 
regulatory description on each SIAP is 
contained in the appropriate FAA Form 
8260 and the National Flight Data Center 
(FDCJ /Permanent (P) Notices to Airmen 
(NOTAM) which are incorporated by 
reference in the amendment under 5 
U.S.C. 532(a), 1 CFR Part 51. and i 97.20 
of the Federal Aviations Regulations 
(FAR). Materials incorporate by 
reference are available for examination 
or purchase as stated above. 

The large number of SlAPs, their 
complex nature, and the need for a 
special formal make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SlAPs, but refer to their graphic 
depiction of charts printed by publishers 
of aeronautical materials. Thus, the 
advantages of incorporation by 
reference are realiz^ and publication of 
the complete description cf each SIAP 
contain^ in FAA form documents is 
unnecessary. The Provisions of this 
amendment stale the affected CFR (and 
FAR) sections, with the types and 
effective dates of the SLAft. This 
amendment also identifies the airport, 
its location, the procedure identification 
and the amendment number. 

The Rule 

This amendment to part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) establishes, amends, suspends, 
or revokes SlAPs. For safety and 
timeliness of change considerations, this 
amendment incorporates only specific 
changes contained in the content of the 
following VDCfP NOTAM for each 
SIAP. The SIAP information In some 
previously designated FDC/Temporary 
(FDC/T) NOT AMs is of such duration as 
to be permanent. With conversion to 
FDC/P NOT AMs. the respective FDC/T 
NOT AMs have been cancelled. 

The FDC/P NOT AMs for the SlAPs 
contained in this amendment are based 
on the criteria contained in the U.S. 
Standard for Terminal Instrument 
Approach Procedures (TERPs). In 
developing these chart changes to SlAPs 
by FDC/P NOTAMs. the TERPs criteria 
were applied to only these specific 
conditions existing at the affected 
airports. 

This amendment to part 97 is effective 
upon publication of each separate SIAP 
as contained in the transmittal. All SIAP 
amendments in this rule have been 


previously issued by the FAA in a 
National Flight Data Center (FDC) 

Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for all these 
SIAP amendments requires making them 
effective in less than 30 days. 

Further, the SlAPs contained in this 
amendment are based on the criteria 
contained in the US Standard for 
Terminal Instrument Approach 
Procedures (TERPs). Because of the 
close and immediate relationship 
between these SlAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAP.*? 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making these SlAPs effective in less 
than 30 days. 

Conclusion 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. Iherefore-(l) is not a “major 
rule** under Executive Order 12291; (2) is 
not a “significant rule*’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 97 

Air traffic control. Airports, 
Incorporation by reference, Navigation 
(Air), Standard instrument approaches. 
Weather. 

Issued in Washington. DC on September 25. 
1992. 

Thomas C. Accardi. 

Director, Flight Standards Service. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me. part 97 of the Federal 
Aviation Regulations (14 CFR part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 UTC on the dates 
specified, as follows; 
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PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 

1. The authority citation for part 97 
continues to read as follows; 

Authority: 49 U.S.C. App. 1348,1354(a). 
1421 and 1510:49 U.S.C. 106(g) (revised Pub. 
L. 97-449. January 12.1983), and 14 CFR 
11.49(b)(2). 


2. Part 97 is amended to read as 
follows: 

§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35 [Amended] 

By amending: § 97.23 VOR, VOR/ 
DME, VOR orTACAN. and VOR/DME 
or TACAN; § 97.25 LOG. LOC/DME. 
LDA. LDA/DME. SDF, SDF/DME: 


§ 97.27 NDB. NDB/DME; 8 97.29 ILS. 
ILS/DME. ISMLS, MLS. MLS/DME. 
MLS/RNAV; § 97.31 RADAR SIAPs: 

8 97.33 RNAV SIAPs; and 8 97.35 
COPTER SIAPs, identiPied as follows: 


NFDC Transmittal Letter 


EtfecUve 

State 

City 

09/09/92...... 

Rl 

Bhx:h Island... 

09/10/92. 

ST 

Charlotte Amalie ....... 

09/14/92._ 

Ml 

DetfOfi.,,, ,,,,, , 

09/14/92. 

PA 

Allentown. 

09/14/92. 

PA 

Pottstown. 

09/15/92. 

Wl 

Green Bay... __ 

09/15/92_ 

Wl 

Green Bay..j. 

09/15/92....... 

Wl 

Green Bay.. ... 

09/15/92. 

Wl 

Green Bay________ 

09/15/92. 

Wl 

Green Bay..... ' 

09/15/92. 

Wl 

Green Bay.. . _ . 

09/17/92. 

AL 

Arvtiston........ 

09/21/92. 

NJ 

Caldwell. .. 

09/21/9^..... 

NJ 

Susseif.... 

09/21/92. 

NJ 

Woodtwr^e............ 

09/22/92_ 

MD 

Salisbury....... 

09/22/92. 

MD 

Sahsbury..... 

09/22/92. 

MD 

Salisbury. . . . 

09/22/92. 

MD 

Salisbury...... 

09/22/92. 

MO 

Salisbury. . 

09/22/92....... 

MD 

Salisbury......... ___ 

09/22/92. 

MO 

Columbia.. 

09/23/92. 

MO 

Columbia... 





Airport 


Bloch Island State.... 

Cynl E- King...... , , , 

Detroit Metropoittan Wayne County ... 

Allentown Queen City Muni..^...,..... 

Pottstown Muni...... 

Austin Straubel Inti .... 

Austin Straubel Inti ____ 

Austin Straubel Inti ...... 

Austin Straubel Inti......... 

Austin Straubel Inti ....... 

Austin St/aubei Inil .. . . 

Anniston Metropolrtan__... ... 

Caldwell/Essex County , ...... 

Sussex________ 

Woodbine Muni______ 

Salisbury-Wicomico Co RegK>nal^__ 

Salisbury-Wicomico Co RegKxial... 

Salisbury-Wicomico Co Regional.-^____ 

Salisbury-Wicomico Co Regional.. 

Sahsbuiy-Wicomico Co Regional_ 

Salisbury-Wicomico Co Regional... 

Columbia Regional..... 

Columbia Regional_ _ . . 


FDC No. 


FDC 2/5458 

FDC 2/5438 

FDC 2/5521 
FDC 2/5529 
FDC 2/5528 
FDC 2/5556 
FDC 2/5557 
FDC 2/5558 
FDC 2/5559 

FDC 2/5660 

FDC 2/5561 
FDC 2/5582 
FDC 2/5665 
FDC 2/5658 
FDC 2/5659 
FDC 2/5700 
FOC 2/5701 
FDC 2/5702 
FDC 2/5703 
FDC 2/5704 
FDC 2/5706 
FDC 2/5685 
FDC 2/5711 


SIAP 


VOR/DME Rwy 10 Arndt 

3 . 

Thomas. VI. VOR-A 
Amdl 14A. 

ILS Rwy 3R Amdl 12. 
VOR-B Amdl 4 
VOR-B Amdl 4. 

ILS Rwy 6fl Amdl 19 
RADAR-1 Amdl 7 
NDB Rwy 6R Amdl 15. 
VOR/DME or Tacan 
Rvry 36L Arndt 6 
LOC BC Rwy 24L Amdl 
16 

ILS Rwy 36L Amdl 5 
ILS Rwy 5, Amdl 1 
NDB-A Amdl 4 
VOR-A Amdl 5 
VOR-A Amdl 1 
RNAV Rwy 5 Amdl 3A 
VOR Rwy 23 Amdl 8. 
VOR Rwy 5 Amdl 8. 

VOR Rwy 14 Arndt 1 
VOR Rwy 32 Amdl 8 
ILS Rwy 32 Amdl 4 
ILS Rwy 2 Amdl 12 
LOC BC Rwy 20 Amdl 
11 . 


NFDC Transmittal Letter Attachment 
Anniston 

Anniston Metropolitan 
Alabama 

ILS RWY 5. A\fDT 1... 

Effective: 09/17/92 
FDC 2/5582/ANB/Fl/P Anniston 
Metropolitan. Anniston, AL ILS RWY 5. 
Arndt 1...ALTN Mins Cats A/B 900-2. 
Cat C/D 900-2 3/4. This becomes ILS 
RWY 5. Arndt lA. 

Salisbury 

Salisbury-Wicomico Co Regional 
Maryland 

RNAV RWY 5 AMDT 3A... 

Effective: 09l22l92 
FDC 2/5700/SBY/ R/P Salisbury- 
Wicomico Co Regional. Salisbury. MD. 
RNAV Rwy 5 Arndt 3A...Circling Cat A 
MDA/HAT 460/408. This becomes 
RNAV Rwy 5 Amdl 3A. 

Salisbury 

Salisbury-Wicomico Co Regional 
Maryland 

VOR RWY 23 AMDT 8... 

Effective: 09/22/92 


FDC 2/5701/SBY/ R/P Salisbury- 
Wicomico Co Regional, Salisbury*. MD. 
VOR Rwy 23 Aindt 8...DMEMIN... 
Circling Cat A MDA/HAT 460/408. This 
becomes VOR Rwy 23 Arndt 8A. 

Salisbury 

Salisbury-Wicomico Co Regional 
Maryland 

VOR RWY 5 AMDT 8... 

Effective: 09/22/92 
FDC 2/5702/SBY/ R/P Salisbury- 
Wicomico Co Regional, Salisbury, MD. 
VOR Rwy 5 Arndt 8...Circling Cat A 
MDA/HAT 460/408. This becomes VOR 
Rwy 5 Arndt 8A. 

Salisbury 

Salisbury-Wicomico Co Regional 
Maryland 

VOR RWY 14 AMDT 1 ... 

Effective: 09/22/92 
FDC 2/5703/SBY/ Fl/P Salisbury- 
Wicomico Co Regional, Salisbury, MD. 
VOR Rwy 14 Arndt 1...DME MIN... 
Circling Cat A MDA/HAT 460/40a This 
becomes VOR Rwy 14 Arndt lA. 

Salisbury 

Salisbury-Wicomico Co Regional 


Maryland 

VOR RWY 32 AMDT 8 ... 

Effective: 09/22/92 
FDC 2/5704/SBY/ R/P Salisbury- 
Wicomico Co Regional, Salisbury, MD. 
VOR Rwy 32 Arndt 8...Circling Cat A 
MDA/HAT 460/408. This becomes VOR 
Rwy 32 Arndt 8A. 

Salisbury 

Salisbury-Wicomico Co Regional 
Maryland 

ILS RWY 32 AMDT 4... 

Effective: 09/22/92 
FDC 2/5705/SBY/ Fl/P Salisbury- 
Wicomico Co Regional Salisbury. MD. 
ILS Rwy 32 Arndt 4...S-LOC 32 .XTOA/ 
HAT 400/438 All Cats; Circling Cat A 
MDA/HAT 460/408. This becomes ILS 
Rwy 32 Arndt 4A. 

Block Island 

Block Island State 
Rhode Island 

VOR/DME RWY 10 AMDT 3... 

Effective: 09/22/92 
FDC 2/5458/BID R/P Block Island 
State. Block Island. Rl. VOR/DME 10 
Arndt 3...DLT DSTC FAF to Map. Chg 
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Map from “5NM after Rhina INT/SEY 
5.3 DME or at SEY 0.3 DME * TO “SYE 
0.3 DME", This is VOR/DN!E Rwy 10 
Arndt 3A. 

Detroit 

Detroit Metropolitan Wayne County 
Michigan 

ILS RWY 3R AMDT 12... 

Effective: 09/14/92 
me 2/5521/DTW/ Fl/P Detroit 
Metropolitan Wayne County, Detroit, 

Ml. ILS Rwy 3R Arndt 12...Delete profile 
notc...Loc unusable inside runway 
threshold. This is 115 Rwy 3R Amdt 12A. 

Columbia 

Columbia Regional 
Missouri 

ILS RWY 2 AMDT 12. 

Effective: 09/22/92 
FDC 2/5685/COU/ FI/P Columbia 
Regional. Columbia^ MO, ILS Rwy 2 
Amdt 12...Add Note... ADF or DME 
Required. This becomes ILS Rwy 2 
Amdt 12A. 

Columbia 

Columbia Riigional 
Missouri 

LOG BC RWY 20 AMDT 11 
Effective: 09/23/92 
roc 2/5711/COU FI/P Columbia 
Regional, MO. LOC BC Rwy 20 Amdt 

11.. .Add note...ADF or DME required. 
This becomes LOC BC Rwy 20 Amdt 
llA. 

Caldwell 

Caldwell/Essex County, Nj 
NDB-A AMDT 4... 

Effective: 09/21/92 
FDC 2/5655/CDW/ R/P Caldwell/ 
Essex County, Caldwell. NJ. NDB-A 
Amdt 4...Circling MDA/HAA Cal 
A940/767. Cat B 960/787, Cat C 980/807. 
Cat 01040/867. This becomes NDA-A 
Amdt 4A. 

Sussex 

Sussex 

NI. 

VOR-A AMDT 5... 

Effective: 09/21/92 
FDC 2/565e/N63/ FI/P Sussex. 

Sussex. NJ. VOR-A Amdt 5...DLT CAT 
D Mins. This becomes VOR-A Amdt 5A. 

Woodbine 

Woodbine Muni 
Nj. 

VOR-A ,\MDT 1 ... 

Effective: 09l2ll92 
roc 2/5859/1N4/ Fl/P Woodbine 
Muni. Woodbine. Nj. VOR-A Amdt 

1.. .DLT Cat D Mins. This becomes VOR- 
A Amdt lA. 


Pottstown 

Pottstown Muni 
Pennsylvania 
VOR-B AMDT 4... 

Effective: 09/14/92 
FDC 2/5528/N47/ FI/P Pottstown 
Muni. Pottstown. PA. VOR-B Amdt 

4...Cat D Mins NA. This becomes VOR- 
B Amdt 4A. 

Allentown 

Allentown Queen City Muni 

Pennsylvania 

VOR-B AMDT 4... 

Effective: 09/14/92 
FDC 2/5529/1N9/ Fl/P Allentown 
Queen City Muni, Allentown, PA. VOR- 
B Amdt 4...CAT D Minimums NA. This 
becomes VOR-B Amdt 4.A. 

Charlotte Amalie 

CYRIL E. KING 
ST. 

THOMAS. VI. VOR-A AMDT 14A 
Effective: 09/10/92 
FDC 2/543B/STT/ FI/P Cyril E. King. 
Charlotte Amalie. St. Thomas. VI. VOR- 
A AMDT 14A...Procedure turn outbound 
min alt 2800. Missed approach...If unable 
to proceed visually to airport upon 
descent to 1160, ciimb to 2600 VIA HDG 
180 then right turn direct STT VOR/ 

DME and hold. This becomes VOR-A 
Amdt 14B. 

Green Bay 

Austin Straubel Inti 
Wisconsin 

ILS RWY 6R AMDT 19.. 

Effective: 09/15/92 
roc 2/5556/GRB/FI/P Austin 
Straubel Inti, Green Bay, WI. ILS Rwy 
6R Amdt 19...Change all reference to 
Rwy 6R-24L to 6-24. This is ILS Rwy 6 
Amdt 19A. 

Green Bay 

Austin Straubel Inti 
Wisconsin 
Radar-1 AMDT 7.^ 

Effective: 09/15/92 
FDC 2/5557/GRB/FI/P Austin 
Staubel Inti, Green Bay, WI. Radar-1 
Amdt 7...Change all reference to Rwy 
36L-18R and 24L-6R to Rwys 38-18 and 
24-6. This is Radar-1 Amdt 7A. 

Green Bay 

Austin Straubel Inti 
Wisconsin 

NDB RWY 8R AMDT 15... 

Effective: 09/15/92 
FDC 2/5558/GRB/FI/P Austin 
Straubel Inti, Green Bay, WI. NDB Rwy 
6R Amdt 15...Change all Reference to 
Rwy 6R-24L to 6-24. This is NDB Rwy 6 
Amdt 15A. 


Green Bay 

Austin Straubel Inti 
Wisconsin 

VOR/DME OR TACAN RWY 36L 
AMDT 6... 

Effective: 09/15/92 
FDC 2/5559/GRB/FI/P Austin 
Straubel Inti, Green Bay, WI. VOR/DME 
or TACAN Rwy 36L Amdt 6...Change all 
reference to Rwy 36L-18R to 36-18. This 
is VOR/DME Tacan Rwy 36 Amdt 6A. 

Green Bay 

Austin Straubel inti 
Wisconsin 

VTOC BC RWY 24L AMDT 16. 

Effective: 09/15/92 
FDC 2/5560/GRB/FI/P Austin 
Straubel Inti, Green Bay, WI. Loc BC 
Rwy 241. Amdt 16...Change all reference 
to Rwy 24L-6R to 24-6. This is Loc BC 
Rwy 24 Amdt 16A. 

Green Bay 

Austin Straubel Inti 
Wisconsin 

ILS RWY 36L AMDT 5... 

Effective: 09/15/92 
FDC 2/5561/GRB/FI/P Austin 
Straubel Inti, Green Bay, WI. ILS Rwy 
36L Amdt 5...Change all reference to 
Rwy 36L-18R to 38-18. This is II.S Rwy 
36 Amdt 5A. 

(FR Doc. 92-24768 Filed 10-09-92; 8:45 am| 
BILLING CODE 4910-1S>M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[Docket No. M08-1-5559; FRL-4510-21 

Approval and Promulgation of 
Implementation Plans; State of 
Missouri 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: EPA approves revisions to 
the Air Pollution Control State 
Implementation Plan (SIP) submitted by 
the state of Missouri, which pertain to 
the St. Louis vehicle inspection and 
maintenance (I/MJ program. As a result 
of two EPA audits of the program, EPA 
requested that the state of Missouri 
submit a corrective action plan (CAP). 
This CAP consists of regulatory 
specifications for computerized emission 
analyzers which should facilitate 
correction of the problems experienced 
In the program. Improvements in the I/M 
program will reduce vehicle emissions 
which will ensure progress toward 
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attaining the ozone standard in St. 

Louis. 

EFFECTIVE DATE: November 12,1992. 
ADDRESSES; Copies of the documents 
relevant to this action are available for 
public inspection during normal 
business ^urs at the Environmental 
Protection Agency. Air Branch, 726 
Minnesota Avenue. Kansas City, Kansas 
68101; the Missouri Department of 
Natural Resources. Air Pollution Control 
Program. Jefferson SUte Office Building. 
205 Jefferson Street, Jefferson City, 
Missouri 65101; and the Public 
Information Reference Unit. 
Environmental Protection Agency, 401 M 
Street. SW., Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 
Stanley A. Walker at (913) 551-7494. 
SUPPLEMENTARY INFORMATION: On 
January 1,1984, the state of Missouri 
began implementing a motor vehicle I/M 
program in the St. L^uis metropolitan 
area. The St. Louis 1/M program is 
jointly administered by the Missouri 
State Highway Patrol (MSHP) and the 
Missouri Department of Natural 
Resources (hlDNR). The MSHP oversees 
the vehicle inspection process, while 
MDNR provides technical assistance 
and tracks progress. On August 12,1985, 
EPA approved the St Louis I/M program 
as a SIP revision (50 FR 32411). 

At that time. 1/M programs were 
required to meet the mhiiinum emission 
reduction requirements (MERR), as 
defined in House Report Number 96-294. 
95th Congress. 1st Session, 281-291 
(1977). A March 1985 audit indicated 
that the SL Louis 1/M program 
experienced a significant shortfall in 
achieving the minimum required volatile 
organic compound (VOC) and carbon 
monoxide (CO) emission reductions 
necessary for an acceptable 1/M 
program. 

As a follow-up to the March 1985 
audit EPA conducted a second audit of 
the St. Louis I/M program in May 1987. 
The follow-up audit showed that the 
.state had not made sufficient progress 
toward improving the program and once 
again failed to achieve a level of 
emission reduction consistent with 
MERR. 

Because the St. Louis I/M program did 
not meet the minimum requirements. 

EPA requested the state to submit a 
CAP to rectify the St. Louis I/M program 
deficiencies. As part of the CAP. 

Missouri implemented new 
computerized emission analyzers on 
December 1,1990. On June 28.1991. the 
state of Missouri submitted the 
computerized 1/M analyzer 
specificationa as a SIP revision. 

On June 23.1992, EPA published a 
Notice of Proposed Rulemaking (NPR) to 


approve the revised 1/M analyzer 
spedfjcations as a SIP revision (57 FR 
27950); no comments were received on 
the NPR. For a complete discussion of 
the state's submittal and EPA's rationale 
for approval, the reader is referred to 
the above mentioned Federal Register 
notice. 

Section 182(b)(4] of the Act requires 
moderate ozone nonattainment areas to 
implement an 1/M program. The 
program must consistent with the 
requirements of section ia2(a)(2)(B). 
which is the savings clause for vehicle 1/ 
M programs. The I/M savings clause 
requires implementation of an I/M 
program which is no less stringent than 
that of either the 1977 House Report or 
the program already included In the Sip. 
whichever is more stringent. Therefore, 
for St. Louis, the effect of the 1990 CAA 
is to maintain the I/M program 
requirements of the preamended Act. In 
accord with section ia2(a){2){B){H) of the 
Act, EPA is presently revising its 
guidance for I/M programs (see Federal 
Register. June 13,1992. 57 FR 31058). 
Based on the final guidance, EPA may 
require appropriate changes, as 
necessary, to the St. Louis I/M program. 

EPA Action: In today's notice. EPA 
takes final action to approve revisions 
to the 1/M analyzer specifications as a 
revision to the Missouri SIP. The SL 
Louis I/M program is incorporated into 
an existing statewide safety inspection 
program; consequently, the state 
submittal contains rule revisions 
pursuant to IhS safety portion of the 
inspection program. The applicable 
requirements of the CAA pertain only to 
I/M programs, not to vehicle safety 
programs. Therefore, EPA approves the 
slate submittal only insofar as it 
pertains to the emissions portion of the 
Missouri vehicle inspection program. 

Nothing in this action should be 
constructed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SIP shall be 
considered separately in light of specific 
tecbnicaL economic, and environmental 
factors, and in relation to relevant 
statutory and regulatory requirements. 

Hiis action has been classified as a 
Table 3 action the Regional 
Administrator under the procedures 
published in Federal Register on January 
19.1989 (54 FR 2214-2225). EPA has 
submitted a request for a permanent 
waiver for Tables 2 and 3 SIP revisions 
from the requirements of section 3 of 
Executive Order 12291. OMB has agreed 
to continue the temporary waiver until 
such time as it rules on EPA's request. 

Under section 307(b)(1) of the Clean 
Air AcL petitions for judicial review of 
this action must be filed in the United 


States Court of Appeals for the 
appropriate circuit by December 14. 
1992. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review, nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 

List of Subjects in 40 CFR Part 52 

Air pollution control, carbon 
monoxide. Hydrocarbons, Incorporation 
by reference. Ozone. Volatile organic 
compounds. 

Dated: September S. 1992. 

Morris Kay, 

Regional Administrator. 

40 CFR part 52, subpart AA. is 
amended as follows: 

PART 52-^ AMENDED) 

1. The authority citation for Part 52 
continues to read as follows: 

Authority: 42 U S.C 7401-7642. 

Subpart AA—Missouri 

2. Section 52.1320 is amended by 
adding paragraph (c)(80) to read as 
follows: 

§ 52.1320 Identification of ptan. 

• • • • • 

Ic) - • • 

(80) On June 28,1991, the Missouri 
Department of Natural Resources 
(MDNR) submitted revisions to the 
Missouri State Implementation Plan 
which pertain to the St. Louis vehicle 
inspection and maintenance program. 

The Missouri rules contain requirements 
which apply to both safety and emission 
testing: EPA takes action on these rules 
only insofar a$ they pertain to emissions 
testing. 

(i) Incorporation by reference. 

(A) New rules 11 CSR 50-2.401. 

General Specifications; 11 CSR 50-2.402. 
Missouri Analyzer System (MAS) 
Software Functions; 11 CSR 50-2.403, 
MAS Display and Program 
Requirements; 11 CSR 50-2.405, Vehicle 
Inspection Certificate. Vehicle 
Inspection Report and Printer Function 
Specifications: 11 CSR 50-2.406, 

Technic^al Specifications for the MAS; 
and 11 CSR 50-2,407 Documentation, 
Logistics and Warranty Requirements; 
(appendix A, B. C), effective June 28, 

1990. 
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(B) New rule 11 CSR 50-2.404. Test 
Record Specifications, effective 
September 28.1990. 

(C) Amended rules 11 CSR 50-2.370 
Inspection Station Licensing; 11 CSR 50- 
2.410. Vehicles Failing Reinspectipn; and 
11 CSR 50-2.420 Procedures for 
Conducting Only Emission Tests; 
effective December 31.1990. 

(D) Rescinded rule 11 CSR 50-2.400. 
Emission Test Procedures; effective 
December 31.1990. 

(FR Doc. 92-24811 Filed 10-0-92: 8:45 am| 
BiULMG CODE 4S6O-60-M 


40 CFR Part 52 

[GA 019-1-5414 and GA 020-1-S415; FRL- 
450S-2J 

Approval and Promulgation of 
Implementation Plans Georgia: 
Approval of Revisions to the Volatile 
Organic Compound (VOC) Regulations 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: EPA is approving the 
revisions submitted by Georgia to 
correct the deficiencies in Georgia's 
Volatile Organic Compound (VOC) 
regulations submitted to EPA in April 
1987. These VOC regulations are being 
approved to 8atisf>» the requirements of 
section 182(a)(2)(A) of the Clean Air Act 
(CAA) for states to correct deficiencies 
in VOC RACT regulations by May 21. 
1991. The April 1987, submittal was in 
response to a February 1984 SIP call, 
and to the Agency's proposed 
disapproval of the 1985 SIP due to major 
deficiencies. The submittals were to 
revise the ozone attainment plan for the 
Atlanta metropolitan area, which is 
designated as an ozone nonattainment 
area. The revisions were to demonstrate 
attainment of the ozone National 
Ambient Air Quality Standards 
(NAAQS) by December 31.1994. 
Modifications to the VOC regulations. 
Inspection and Maintenance program 
(l&M). control strategy, emission 
inventory, and modeling demonstration 
were included in the plan. The State of 
Ceoi^gia submitted additional 
information during 1988. and 1989. and 
on fanuary 3.1991, and September 30. 
1991. Georgia submitted revisions 
incorporating changes to VOC 
regulations. However, it was not until 
April 3,1991. and November 15.1991. 
respectively, that all of the required 
elements were received for a complete 
submittal. The VOC regulations apply to 
all 25 tons per year or greater VOC 
emission sources in the ozone 
nonattainment counties of the Atlanta 


metropolitan area, and all 100 tons per 
year or greater VOC emission sources, 
statewide. These revisions correct all of 
Georgia's VOC deficiencies including 
capture efficiency. 

EFFECTIVE OATES: This action will be 
effective December 14.1992. unless 
notice is received by November 12,1992. 
that someone wishes to submit adverse 
or critical comments. If the effective 
date is delayed, timely notice will be 
published in the Federal Register. 
addresses: Copies of the State's 
submittal are available during normal 
business hours at the following 
locations: 

Public Information Reference Unit. 
Library Sy stems Branch. 
Environmental Protection Agency. 401 
M Street. SW.. Washington. DC 20460. 
Region IV Air Programs Branch. 
Environmental Protection Agency, 345 
Courtland Street. Atlanta. Georgia 
30365. 

Air Protection Branch. Georgia 
Environmental Protection Division. 
Georgia Department of Natural 
Resources. 205 Butler Street 
Southeast Room 1162. East Tower, 
Atlanta. Georgia 30334. 

FOR FURTHER INFORMATION CONTACT: 
Diane Altsman of the EPA Region IV Air 
Programs Branch at (404) 347-2864 and 
at the above address. 

* SUPPLEMENTARY INFORMATION: On 
March 3.1978. (43 FR 8962). EPA 
designated the Atlanta area as 
nonattainment for ozone. The State was 
subsequently required to revise its 
ozone State Implementation Plan (SIP) 
for the Atlanta area, pursuant to the Part 
D requirements of the Clean Air Act. as 
amended in 1977 (1977 Act). Georgia 
submitted information to satisfy the 
requirements for a Part D submittal as 
follows: 

lanuary 17. 1979. March 9.1979. March 
16.1979. March 20.1979. june 29. 1979. 
December 27.1979. and April 8.1980. 
On November 24.1981 (46 FR 57486). 
EPA announced final approval of the 
Georgia ozone SIP. The State had 
calculated that Georgia would achieve 
the ozone standard in the Atlanta 
metropolitan area by December 31.1982. 

However, the control strategy for 
ozone, referenced above, did not result 
in attainment of the NAAQS for ozone 
by December 31,1982. Consequently on 
February 24,1984. EPA notified the 
Governor of Georgia pursuant to Section 
llO{a)(2)(HJ of the 1977 Act that the SIP 
was substantially inadequate to achieve 
the NAAQS for ozone in the Atlanta 
area and called upon the State to revise 
the SIP. The Environmental Protection 
Division (EPD) of the Georgia 


Department of Natural Resources 
submitted the final SIP revision to EPA 
on November 21.1985. in response to the 
1984 SIP call. 

During EPA's review of the submittal, 
it was determined that the SIP contained 
deficiencies and was not approvable. A 
revised and modified SIP was submitted 
on October 1.1987. This SIP 
demonstrated attainment by December 
31,1994, and resolved many of the 
problems noted in the earlier submittal, 
but major deficiencies remained. 
Submittals on January 3,1991. and April 
3.1991, corrected the VOC Reasonably 
Available Control Technology (RACT) 
deficiencies, and a submittal on 
September 30,1991, included an EPA- 
approved capture efficiency protocol. 
EPA is approving the revisions to the 
RACT regulations to satisfy the 
requirements of section 182(a)(2)(A) for 
correction of deficiencies in those 
regulations. 

EPA is today approving the following 
revisions: 

391-3-1-.01 Definitions 

Revised definition of VOC. (jjj), to 
conform %vith the EPA definition os 
contained in the pre-amendment 
guidance entitled "Issues Relating to 
VOC Regulation Gutpoints. Deficiencies. 
Clarification to Appendix D of 
November 24,1987, Federal Register 
Notice." Since that time. EPA has 
published Federal Register notices that 
added other non-reactive compounds. 
Revisions to the definition to include 
these additional compounds be 
submitted by the State in their RACT 
revisions pursuant to section 
182(b)(2)(B). 

391-3-l-.02(2) Emission Standards 

The following existing subsections 
have been revised to be consistent with 
the CAA as interpreted in EPA 
guidance: 

(t) VOC Emissions from Automobile and 
Light-Duty Truck Manufacturing 

(u) VOC Emissions from Can Coating 

(v) VOC Emissions from Coil Coating 

(w) VOC Emissions from Paper Coating 

(x) VOC Emissions from Fabric and 
Vinyl Coating 

(y) VOC Emissions from Metal Furniture 
Coating 

(z) VOC Emissions from Large 
Appliance Surface Coating 

(aa) VOC Emissions from Wire Coating 
(bb) Petroleum Liquid Storage 
(cc) VOC Emissions from Bulk GasoLne 
Terminal 

(ee) Petroleum Refineries 
(ff) Solvent Metal Cleaning 
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(ii) VOC Emissions from Surface 
Coating of Miscellaneous Metal Parts 
and Pr^ucts 

(ii) VOC Emissions from Surface 
Coating of Flat Wood Paneling 
(mm) VOC Emissions from Cra{mic Arts 
Systems 

The following subsections have been 
added to be consistent with the CAA as 
interpreted in EPA guidance: 

(pp) Bulk Gasoline Plants 
(qq) VOC Emissions from Large 
Petroleum Dry Geaners 
(it) Gasoline Dispensing Facility—Stage 

(ss) Gasoline Transport Vehicles and 
Vapor Collection Systems 
(ww) Perchloroethylene Dry Cleaners 

391’-3-l-.02(3) Sampling 

Revise subparagraph (3)(a) to 
reference the methods spedfred in the 
Georgia Department of Natural 
Resources Manual of Procedures for 
Testing and Monitoring Sources of Air 
Pollutants dated August 1,1991. 

391-1-J)2(6) Source Monitoring 

Paragraph (6)(a) is ameiKled by 
adding recordkeeping requirements to 
be consistent with the CAA is 
interpreted tn EPA guidance. 

Final Action 

EPA is approving the Georgia VOC 
regulations listed in the 
SUPPLEMENTARY INFORMATION 
section of this notice and the 
incorporation of a revised test manual, 
which includes capture efficiency 
protocols. 

On November 15.1990, the Clean Air 
Act Amendments of 1990 were enacted. 
Public Law 101^9.104 Stat. 2399. 
codified at 42 US.C SS 7401-7671q. In 
the amended act Congress codified the 
requirement that States with areas 
classified as marginal or above revise 
their SIPs for these classified ozone 
nonattainment areas so that the SIPs 
conform with EPA*s pre-amendment 
guidance.* Section 182(a)(2)lA). Section 
182(a)(2)(A) established a deadline of 
May 15,19^, for submittal of these 
RACT Tix-ups.*’ 

This action is being taken without 
prior proposal because the changes are 
noncontroversial and EPA anticipates 
no significant comments on them. The 
public should be advised that this action 
will be effective 60 days from the date of 
this Federal Register notice. If. however. 


' Among other things, the pro-omendoienl 
guidance cooaista of the Poal-87 Poiiig^, 62 FR 45044 
(Nov. 24.19871; the Blue Book, "lasuet Relating to 
VOC Regulation Cetpointm, Deficiencies and 
Devtationfl. Clarification to Appendix D of 
Novamher 24. 1RS7 Faderal Ragialar Notice**: and the 
existing CTGs. 


notice is received within 30 days that 
someone wishes to submit adverse or 
critical comments, this action will be 
withdrawn and two subsequent notices 
will be published before the effective 
date. One notice will withdraw the final 
action and another will begin a new 
rulemaking by announcing a comment 
period. 

This action has been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
january 19.1989, (54 FR 2214-2225). On 
January 8,1989, the Office of 
Management and Budget waived Table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of Section 3 of Executive 
Order 12291 for a period of two years. 
EPA has submitted a request for a 
permanent waiver for Table 2 and 3 SIP 
revisions. 0MB has agreed to continue 
the temporary waiver until such time as 
it rules on EPA*s request. 

Under section 307(b)(1) of the CAA. 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by December 14.1992. Filing a 
petition for reconsideration by the 
Administrator of this final rule does not 
affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See 307(b)(2)). 

Nothing in this action shall be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for a revision to any State 
implementation Plan. Each request for 
revision to the Slate Implementation 
Plan shall be considered separately in 
light of specific technical, economic and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

Under 5 U.S.C. section 605(b). the 
Administrator certifies that SIP 
approvals under sections 107,110 and 
172 of the Clean Air Act will not have a 
significant economic impact on a 
substantial number of small entities. SIP 
approvals (or redesignations) do not 
create any new requirements but simply 
approve requirements that are already 
Slate law. SIP approvals (or 
redesignations), therefore, do not add 
any additional requirements for small 
entities. Moreover, due to the nature of 
the Federal-State relationship under the 
Clean Air Act. preparation of a 
flexibility analysis for a SIP approval 
would constitute Federal inquiry into the 
economic reasonableness of the State 
actions. The Gean Air Act forbids EPA 


to base its actions concerning SIPs on 
such grounds. 

List of Subjects in 40 CFR Part 52 

Air pollution control. Hydrocarbons. 
Incorporation by reference. 
Intergovernmental relations. Ozone, 
Reporting and recordkeeping 
requirements. 

Dated: August 31,1992 
Patrick M. Tobin, 

A ding, Regional A dwinistrator. 

Part 52 chapter 1, title 40 of the Code 
of Federal Regulation is amended as 
follows: 

PART 52—[AMENDED] 

1. The authority citation for Part 52 
continues to read as follows; 

Authority: 42 U.S.C. 7401-7e71q 

Subpart L—Georgia 

2. Section 52570 is amended by 
adding paragraph (c) (37) to read as 
follows: 

§ 52.570 Identification of plan. 

• • • * • 

(c) • • * 

(37) Revisions to the VCX^ regulations, 
to correct RAtTT deficiencies; Chapter 
391-3-1-.01. and .02 of the Georgia 
Department of Natural Resources Rules 
for Air Quality Control, which was 
submitted on January 3,1991, and April 
3,1991. Change to Chapter 391-3-1- 
.02(3) to reference a new version of the 
test manual which includes capture 
efficiency protocols, which was 
submitted on September 30,1991, and 
November 15.1991. 

(i) Incorporation by reference. 

(A) The following revised Rules of the 
Georgia Department of Natural 
Resources. Chapter 391-3-1, Air Quality 
Control, became State effective on 
January 9,1991. 

391-3^1-.01(iij); 

402-3-l-.02(2)(a}4.; 

391-^l-.02(2)(t); 

391-3-l-.02(2)(u)2(i) and (iii); 
391-3-l-.02{2)(v)2.(i) and (iii); 
391-3-l-il2(2)(w)2(i) and (iii); 
391-3_l-.02(2)(x)2(i).{iii), and (x)3.(v); 
391-3-l-.02(2)(y)2.(i) and (iii); 
391-3-l-.02(2){2)2(i) and (iii) 
391-3-l-i)2(2)(aa)24i) and (iii); 
391-3-l-.02(2)(bb)l.(u); 
391-3-l-.02(2)(cc); 
391-3-l-.02(2)(ee)l.{iu); 
391-3-l-.02(2)(ff)^i)(V) and 3. (iii) (III); 
391-3-l-.02(2)(ii)4.(i) and (iii); 

391-3-1-J12(2)(jj)2(i) and (iu); 
391-3-l-.02(2){mm)l.(i), (ii) and (iii); 
391-3_l_.02(2){pp); 

391-3-l-.02(2)(qq); 
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391-3-1-.02(2)(it); 

391-3-l-.02(2j(ssJ; 

•391-3-t-.02(2Kww); 

391-3-l-.02{6)(a)3. 

(b) A revised Rule 391-3-l-.02(3)(a| 
“Sampling’* which became State 
effective October 17,1991. 

(ii) Other material—None. 

(FR Doc. 92-24607 Filed 10-9-92: 8:45 am| 
eJULMQ CODE &S80-5(Mi 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

45 CFR Part ^05 
RIN 0970-AAa2 

Aid to Families With Dependent 
Children; Adult Public Assistance: 
Revised Quality Control System 

agency: Administration for Children 
and Families. HHS. 
action: Final rule. 

summary: This final rule establishes a 
revised quality control (QC) system for 
the Aid to Families with Dependent 
Children (AFDC) and the Adult 
assistance programs beginning in fiscal 
year 1991. Under the new system, we 
will impose disallowances in AFDC 
matching funds (Federal financial 
participation) on the States whose 
assistance payment error rates are 
above the national average: take into 
account both overpayments and 
underpayments made to AFDC 
recipients; provide incentives to States 
to improve their overpayment recoveries 
and their child support collections; use a 
Departmental Quality Control Review 
Panel to review differences between 
State and Federal AFDC review 
findings; and use the Departmental 
Appeals Board to review^ all other QC 
disallowance issues in dispute between 
the States and Federal government. 
EFFECTIVE DATE: October 1.1990, with 
the following exceptions. 

Sections 205.41(c)(2). 20S.41(d)(21(iii). 
205.41(d)(3){iU). 205.41(d)(4)(iii), 
205.41(d)(5). 205.42(b)(1). 205.42(e). 
205.42(0. 205.42(g)(4). 205.42(i)(2). 
205.42(i)(4), and 205.42(i)(5) are effective 
as of October 1.1992; prior to October 1. 
1992, applicable Federal policies set 
forth in Departmental issuances (e g., 
regulations, action transmittals, etc.) 
govern. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Sean Hurley, Office of Family 
Assistance. Division of Quality Control, 
room 559a. 370 L’Enfant Promenade. 


SW.. Washington. DC 20447 telephone 
(202) 401-9296. 

SURPiLEMENTARV INFORMATION: 
Background 

These final rules govern the revised 
QC system for the AFDC program 
established by section 408 of the Social 
Security Act (the Act), as added by 
section 6004 of the Omnibus Budget 
Reconciliation Act (OBRA) of 1989 (Pub. 
L. 101-239). as well as revised program 
rules governing quality control for the 
Adult assistance programs under titles 1. 
X. XIV. and KVl (AABD) of the Act. The 
QC system is the major management 
tool for measuring the accuracy of 
payments and the level of Federal 
funding under the AFDC and Adult 
assistance programs, and for obtaining 
the data needed to analyse and improve 
performance In paying benefits. We 
accomplish these two objectives by a 
continuous review of statistically valid 
and reliable Stale samples of AFDC and 
Adult assistance cases and Federal 
samples of AFDC assistance cases. To 
the extent that Medicaid eligibility is 
based on AFDC eligibility, these 
regulations also affect the Medicaid 
program. 

In accordance with the legislative 
mandate in section 408(h) of the Act. we 
have consulted with representatives of 
the National Governors' Association, 
the American Public Welfare 
Association and the States in 
developing the regulations in the 
following areas: sampling methodology; 
sample size and selection procedures; 
time frames for sample completion and 
reporting of QC data; resolution of 
differences between State and Federal 
review findings; notification of error 
rates; and disallowances. 

While the QC operating Manuals do 
not constitute substantive rules subject 
to rulemaking in accordance with 5 
U.S.C. 553. w'e have also included in the 
final regulations some of the major 
aspects contained in the various QC 
Manuals which we believe are 
fundamental and would not significantly 
change over time. For example, we 
include the policy of requiring minimum 
veriftcation and documentation 
^standards for each element of eligibility 
and payment amount in § 205.42(c)(2) of 
the regulations. However, we set forth 
implementing verincation and 
documentation methods in the QC 
Manuals. 

Further, we have also included in the 
Ena! regulations the existing regulatory 
requirements for the review of: (1) AFDC 
negative case actions in the States and 
in Guam, Puerto Rico, and the Virgin 
Islands; and (2) active cases and 
negative case actions of the Adult 


assistance programs in Guam, Puerto 
Rico, and the Virgin Islands. While 
section 408 of the Act does not require a 
change in the policies governing 
negative case actions and the Adult 
assistance programs, we have changed 
these policies, where appropriate, to be 
consistent with the AFDC active case 
requirements. However, as required by 
section 408, the Department is currently 
conducting a study of the AFDC 
negative case action QC system and will 
make recommendations to Congress on 
the future design and use of the system. 

The Adult assistance programs exist 
only in Guam. Puerto Rico, and the 
Virgin Islands. The Department’s 
authority for requiring a QC system in 
these programs derives from the 
requirement that Federal matching funds 
be provided for proper assistance 
payments (sections 3.1003.1403. and 
1603 of the Act) and from the authority 
in section 1102 of the Act to issue rules 
for proper and efficient administration. 
For the purpose of uniformity and 
consistency, we are applying, except as 
indicated, the same sampling and 
review requirements contained in 
§§ 205.40. 205.41. and 205.42 (a) through 
(f) to both the AFDC and the Adult 
assistance programs. Sections 205.42(g). 
(h) and (i) and 205.43 do not apply to the 
Adult assistance programs since we do 
not utilize the Federal re-review and the 
calculation of the regressed error rates 
for these programs. 

We have revised § § 205.40, 205.42 and 
205.43, added § 205.41. and removed and 
reserved § 205.44. 

Major Provisions of the Statute 

OBRA of 1989, which became law on 
December 19,1989. provides a revised 
QC system for AFDC beginning In fiscal 
year 1991. While Congress made 
changes In the error rate tolerance and 
method for calculating disallowances, 
the basic design and features of the 
system remain unchanged. The major 
provisions of the legislation include: 

1. Waiver of all pending or potential 
QC disallowances for fiscal years 1981 
through 1990, estimated at $2.4 billion; 

2. Establishment of a new error rate 
tolerance set at the national average 
error rate each year, or at 4 percent, 
whichever is hi^er, 

3. Exclusion of certain types of errors 
in computing a State's payment error 
rate: 

4. Calctilation of disallowances based 
on a sliding scale which reflects the 
degree to which a State's error rate 
exceeds the national average; 

5. Adjustment of disallowances based 
on good performance in achieving other 
program goals (i.e., low underpayment 
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rale relative to the national 
underpayment rate, high or improved 
child support collections and 
overpayment recoveries); and 
6. Establishment of a Departmental 
QC Review Panel to review differences 
between State and Federal QC findings. 

We have carefully reviewed the 48^^ 
comments which we received from 56 
States, interested organizations and 
individuals on various aspects of the 
proposed regulations. 

Discussion of the Regulations 

In the following discussion, we have 
identified each section of the regulation 
being addressed and generally followed 
the format of the notice of proposed 
rulemaking (NPRM) issued June 17,1991 
(56 FR 27709). Preamble language in the 
final regulations generally follows the 
same sequence as in the NPRM, and we 
have interspersed comments and 
responses as appropriate. The 
regulatory language from the NPRM was 
retained except where indicated. 

This discussion is divided into five 
parts. The first addresses comments on 
the scope, definitions and the 
codification of certain sections of the 
QC Manuals: the second addresses 
sampling issues: the third discusses a 
number of issues involving the QC 
review; the fourth describes the error 
rate and disallowance calculations and 
notification procedures; and the fifth 
discusses data analysis and corrective 
action. 

Section 205.40 Quality Control System 

This section of the final regulations 
contains the scope, definitions and basic 
elements of the QC system for the AFDC 
program and the Adult assistance 
programs in Guam, Puerto Rico, and the 
Virgin Islands. It also contains 
definitions of terms used in the QC 
system. 

References to and Codification of QC 
Manual Procedures 

Comment: Several commenters 
pointed out that since there are separate 
QC Manuals for the active and negative 
case reviews, appropriate references 
and definitions should be added to the 
regulations regarding the negative case 
action QC system. 

Response: We agree and have made 
the appropriate additions. We have also 
added definitions for “negative case 
action error” and "suspended case” and 
made appropriate references to the 
negative case action QC Manual in 
paragraphs (b) and (c) of § 205,40. 

Comment: Several commenters stated 
that we proposed to codify sections of 
the QC Manuals without ^11 disclosure 
of the contents of those sections in the 


regulations. They said that if procedural 
matters were to be codified, they should 
be subject to the same codification 
requirements as all other regulations. 

Response: Provisions of the QC 
operating Manuals are not subject to 
rulemaking in accordance with 5 U.S.C. 
553 because they do not constitute 
substantive rules. However, we have 
included in the regulations some of the 
major aspects contained in the QC 
Manuals on which we felt comments 
and guidance would be helpful. We 
view these aspects as fundamental and 
not subject to significant changes. It 
should be noted that since 1975, the 
regulations have required States to 
operate the QC system in accordance 
with the policies and procedures 
prescribed in the QC Manuals issued by 
the Department. 

Dollar Tolerance for Overpayments 
(and Underpayments) 

Section 205.40(b)(8) of the NPRM 
defined an overpayment as financial 
assistance received by or for an 
assistance unit for the review month 
which exceeds, by at least $5.00, the 
amount for which that unit was eligible 
under permissible Slate practice in 
effect on the first day of the review 
month. 

Comment: Two commenters indicated 
that the $5.00 tolerance has been in 
effect a number of years and we should 
adjust it upward due to inflation. One 
commenter suggested that we raise the 
tolerance to at least $10.00 since States 
are prohibited from making payments 
when an assistance unit is due less than 
$ 10 . 00 . 

Response: We do not agree that the 
tolerance should be adjusted. Given the 
substantial liberalization of the error 
rate tolerance (i.e., the average error 
rate achieved by all States each fiscal 
year), as well as the exclusion of certain 
erroneous payments under section 408 of 
the Act, we believe the upward 
adjustment of the $5.00 tolerance is 
unwarranted. 

Permissible State Practice 

In § 205,40(b)(ll) of the NPRM. we 
defined permissible Slate practice as 
written rules and policies relating to 
eligibility and payment that are in 
accordance with an approved State plan 
or a proposed State plan amendment 
that has been submitted to but not acted 
upon by the Department If an approved 
State plan does not conform to Federal 
regulations or law, subject to exception, 
permissible Stale practice means the 
Federal regulations or law. We note that 
in the prior QC regulations, the 
definition of permissible State practice 
contained language to clarify the basis 


of the QC review when written rules 
and policies are inconsistent with the 
Slate plan. In such instances, the QC 
review was conducted against the State 
plan or proposed amendment. We have 
amended the language in the final 
regulations at § 205.40(b)(12) to address 
this situation. 

Comment: Two commenters indicate 
that the proposed definition did not 
make a distinction between substantive 
policies relating to eligibility and 
procedural requirements. An example 
was given by one commenter of an 
instance where a recipient had a social 
security number as of the review date 
but had not furnished it to the local 
agency. The commenter believed that an 
error should not be cited in such 
situations because furnishing the 
number is a procedural requirement. 

Response: Rules and policies relating 
to eligibility and payment mean the 
qualifying conditions that must exist to 
establish eligibility and payment The 
tools and methods which the local 
agency uses to demonstrate that the 
qualifying conditions exist are 
considered procedural requirements. 

The QC process is not concerned with 
how eligibility is verified by the local 
agency but rather that eligibility in fact 
exists, and that the recipient is paid the 
appropriate amount of assistance due. 
The agency may devise any procedural 
methodology for its income maintenance 
worker to use in determining eligibility 
and payment which differ from that 
used by the QC worker. Any difference 
in the procedures would not constitute 
an error. However, an error would be 
cited based on the differences in the 
established factual conditions and how 
those conditions impact eligibility and 
pajrment. For the example mentioned 
above, the regulations at 
§ 205.42(d)(2)(v] specify that a recipient 
must apply for a social security number 
and furnish it to the local agency upon 
receipt. These requirements are basic 
conditions of eligibility. Procedures 
established to verify these conditions 
must demonstrate that the applicant or 
recipient applied for a number and 
furnished it to the agency when it was 
received. 

Comment: One commenter stated that 
the proposed definition of permissible 
State practice did not provide for a time 
period between implementation of a 
State policy and the submission of a 
State plan amendment. 

Response: It is not necessary to 
include in the definition of permissible 
State practice a time period between 
implementation of a Stale policy and the 
submission of a State plan amendment. 
Longstanding Federal policy at § 201.3(g) 
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provides that a State plan amendment, 
in operation on a statewide basis, may 
not be in effect any earlier than the first 
day of the quarter in which it is 
submitted. 

Comment One commenter wanted to 
know if the sentence “Where the plan 
provision does not conform to Federal 
regulations or law. permissible State 
practice means the Federal regulations 
or law, except as noted in § 205.42(b)(1)** 
applies to approved plan provisions. 

Response: The sentence does not 
apply to approved plan provisions. As 
indicated at § 205.42(b)(l)(i) of the final 
regulations, where Fecleral staff 
approves a State plan amendment that 
is later determined to be inconsistent 
with Federal law or regulations. QC 
staff will continue to review to the 
inconsistent plan until a new 
amendment is submitted or for six 
months from the date which the State 
receives notice in writing of the 
inconsistency, whichever is earlier. This 
lime period represents a change from 
the 60 calendar days in the proposed 
regulations and is consistent with the 
six months provided in the statute for 
implementing a new law. 

Comment One commenter indicated 
that a State rule or policy issued in 
accordance with the proposed plan 
should not be subject to questions of 
conformity with Federal law by QC 
staff. 

Response: A State*B rule and policy 
statements are interpretations of the 
conditions and options specified in the 
State plan. The State plan is a 
streamlined statement of State policy 
under Federal law and regulations. As 
part of the plan, every State is required 
to sign an agreement indicating that it 
will operate Its program in accordance 
with Federal statute and regulations. 
Since Federal staff approves a State*8 
plan and not the detailed operating 
policies and procedures developed to 
implement a plan provision, there may 
be times when a State*8 interpretation, 
as specified in Its policy statements, is 
inconsistent with the intent of Federal 
law and regulations. A basic role of QC 
is to measure the incidence of such 
occurrences. 

Section 205.41 Sampling Plan and 
Procedures 

This section of the final regulations 
provides the sampling plan and sample 
size requirements and procedures for the 
AFDC and Adult assistance programs. 

Sampling Plan Requirements and 
Submittal Dates 

I'he regulations at § 205.41 specify the 
content of the State QC sampling plan. 
However, except as noted below under 


**SampUng Methodology.*’ the content 
does not represent a change in sample 
plan requirements from those set forth in 
the QC Manual, section 2, which is 
applicable to both the AFDC and Adult 
assistance programs. 

A State may not implement a new 
sample design without prior approval 
The State must submit its revised 
sampling plan to the Regional 
Administrator (RA) of the 
Administration for Children and 
Families (ACF). with specific 
documentation of any substantive 
modification of a previously approved 
sample design, at least 60 calendar days 
before the start of the annual sample 
period, i.e., no later than August 1. 

States should not submit changes in 
random start numbers, sample intervals, 
and caseload estimates as revisions to 
their sampling plan since they represent 
suppo/Ung documentation of plan 
implementation and do not require prior 
approval. This information should be 
submitted at the beginning of each 
annual sample period. 

The plan must be in effect for the 
entire annual sample period and must 
include the population to be sampled, a 
description of the lists from which the 
sample is selected, the State’s choice 
whether to drop or complete cases for 
which a review was completed within 
the last six months, and a procedure to 
correct for oversampling arid 
undersampling. 

The regulations at § 205.41(c)(3J 
require States to submit a reliability 
waiver statement (for active AFDC 
cases only) by the first day of the annual 
sample period. 

We have also incorporated in these 
regulations submittal dates For universe 
estimates, sample intervals, monthly 
lists of selected sample cases, computer* 
generated random start numbers and 
seed numbers, and reserve pool cases (if 
applicable). States must submit universe 
estimates and sample intervals within 30 
calendar days prior to the selection of 
the October sample, and the remaining 
information within 10 calendar days 
after the sample selection date specified 
in the State's approved sampling plan. 
Although these time frames do not 
represent a change to current procedure 
as set forth in the QC Manual, section 2, 
we have explicitly incorporated them in 
the regulations consistent with section 
408(h) of the Act. 

Comment One commenter proposed 
that when there is reduction in staff 
because of budget cuts or unexpected 
increases in caseload, the State should 
be allowed to change its sampling plan 
on a 9ix>month basis. 

Response: Anticipated budget cuts 
and policy changes should be taken into 


consideration at the time the caseload 
estimate for the annual sample period Is 
made. The QC Manual, section 2, 
provides both minimum and standard 
sample sizes and methods (hat can be 
used to reduce sample size for the 
armual sample period when unexpected 
increases in caseload or budget cuts 
occur. It is important to avoid 
introducing the possibility of bias in the 
error rate estimates as a result of 
changes in sample design or sampling 
procedure. QC staff reductions do not 
affect the QC sample design but can 
affect the State's ability to complete its 
required sample size. 

Comment One commenter suggested 
changing the current time frame for 
Slate submittal of universe estimates 
and sample intervals from 30 calendar 
days prior to the selection of the 
October sample to the first day of the 
annual sample period. 

Response: The 30 days are necessary 
so that we can verify the State caseload 
estimates and sample interval 
computations and resolve discrepancies 
with the States before the Slates select 
their October samples 

Sample Selection 

In order to ensure that (1) all cases, 
including cases added to the rolls during 
the review month, are subject to 
sampling, and (2) all payments, 
including adjustments to sample cases, 
are included in the QC review, we 
invited comments on whether we should 
change our current operating policy to 
require States to select their samples 
after the end of the review month. Under 
our current policy. States are required to 
select their review month samples from 
lists of active cases with payments 
authorized prior to sample selection and 
paid by the end of the review month. 
States could use regular first-of-lhe- 
month payroll listings as the frame for 
sample selection, extend that frame at 
ihe end of the review month, and 
continue sampling all the cases added to 
the payment rolls during the review 
month that were not on the regular 
payppll Ifsting. 

Comment A number of commenlers 
opposed sample selection after the end 
of the review month. Most commenlers 
supported States having the option of 
when to select their samples. The 
reasons given for the opposition 
included the integration with other 
programs, limited resources, staffing 
requirements, sample completion 
deadlines, complexity of the reviews, 
administrative burden, data processing 
systems, and difficulty in locating 
clients and securing needed 
verifications. One commenter suggested 
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that the Department should take 
appropnate action when it believes that 
a State's sam’ple integrity is 
compromised, rather than regulate all 
States to address isolated problems. 
Another suggested two alternative 
policy changes regarding supplemental 
payments. The first alternative would be 
to notify the local office that the case 
having a supplemental payment is 
included in the QC sample. This 
notification could provide an 
opportunity for detection of incorrectly 
issued supplemental payments. The 
second alternative would be to exclude 
all supplemental payments authorized 
on or after the review date, both from 
the review process and from the 
calculation of the national overpayment 
error rate and disallowance amount. 

The only exception might be for States 
that pay twice a month. 

Response: We have decided not to 
change our current operating policy 
which provides flexibility to the States 
on when they select their samples. We 
agree, however, with the comment that 
the Department should take appropriate 
action when a State’s sample integrity is 
compromised. To ensure that sample 
integrity is not compromised, we will 
continue to examine situations where 
States make supplemental payments for 
the review month after the sample is 
selected. Where it is demonstrated that 
sample integrity is compromised, the 
State may be required to select its 
samples after the end of each review 
month. 

To ensure a more complete sample 
frame, we included in the final 
regulations at § 205.41(d)(2)(iii) and 
(dj(4)(i) the requirement that the frame 
shall include all active AFDC cases with 
payments authorized or made by the 
end of the review month for that review 
month. 

A State may. In addition, include on 
its sample frame cases for which the 
review month payment was authorized 
after the end of the review month, but 
before sample selection. Such cases, if 
selected in the sample, shall be included 
in the QC review. 

Sample Size 

As requested by the Stale 
representatives, the proposed 
regulations at § 205.41(d)(3) specified the 
current active AFDC and Adult 
assistance sample sizes included in the 
QC Manual, sections 2 and 3. with an 
option for States to reduce their 
standard sample size. States may not 
reduce their standard sample size below 
the minimum sizes specified in these 
sections. The proposed regulations also 
included the requirement that a State 
provide the Department with a 


reliability waiver statement as an 
addendum to its sampling plan, if it 
elects the option to reduce its sample for 
completed AFDC active case reviews 
below the standard size. When a State 
opts for a reduced AFDC active sample, 
the reliability waiver statement ensures 
that the risk of reduced precision in the 
error rate estimate will be shared by the 
Stale and the Federal government. 

Comment: A number of commenters 
pointed out that the proposed regulatory 
language at § 205.41(d)(3](ii). requiring a 
Stale that elects to reduce its standard 
sample size to sign a statement 
"accepting the reliability of the payment 
error rate and waiving the right to 
challenge the resulting AFDC (and 
Medicaid) error rates based on the 
reduced sample size." was unreasonably 
and unfairly broad. They also felt that 
States should retain the right to 
challenge the reliability of the payment 
error rates on factors other than the 
State's reduced sample size, e.g., the 
Federal subsample size. They requested 
that the proposed regulation be modified 
to limit the waiver solely to the election 
of the reduced sample size. 

Response: We have modified the 
language in the final regulations so that 
Slates waive the right to challenge the 
precision of the resulting AFDC (and 
Medicaid] error rates based only on 
their reduced sample sizes. With this 
revision, the regulatory language is 
consistent with the language in the 
waiver statement. 

Comment: One commenter remarked 
that evidence appears to reflect 
"abnormalities" when sample sizes are 
reduced. The commenter recommended 
that a thorough study of the impact of 
such reductions on the error rates 
should be made and published in the 
Federal Register. 

Response: No further study is 
warranted. Standard statistical theory 
indicates that for large samples the 
regression estimator used to estimate 
the payment error rates is essentially 
unbiased. Under contract with the 
Department, Westat, Inc. conducted a 
study (A Statistical Evaluation of AFDC 
Quality Control, October 1987) to 
validate the sampling procedures and 
regression methodology of the AFDC 
payment error rates based on sample 
sizes in use. It concluded that our 
procedures and methodology are 
consistent with statistical theory'. It also 
found that (1) the regression 
methodology provides unbiased, or at 
most trivially biased, point estimates of 
the error rates for the sample in use, and 
(2) the sampling errors estimated from 
the samples also provide nearly 
unbiased estimates of the sampling 
errors of the estimated error rates. The 


abnormalities observed by the 
commenter may relate to the precision 
of the estimated payment error rates, 
which could be affected by the reduced 
sample sizes. 

Comment: One commenter believed 
that the number of Federal subsample 
cases should be based on the precision 
of the payment error rate and the 
methodology involved should be 
published in the Federal Register. 

Response: We addressed this issue in 
the Department's Congressionally- 
mandated study of the AFDC-QC 
system (Quality Control in AFDC and 
Medicaid, a Report to Congress. March 
1988). Based on our analysis, we 
concluded that setting sample sizes to 
produce a specified magnitude of equal 
precision across States would be 
difficult to achieve because of the 
volatility of the standard error estimates 
and the fact that using past data to 
determine sample size for future periods 
does not ensure that equal precision 
would be achieved. Even if equal 
precision could be achieved, it would 
not be cost-effective because larger 
sample sizes would be required resulting 
in greater administrative costs to States 
with smaller assistance expenditures. 

Negative Case Action Sample 

The negative case action sample size 
requirements are the same for both the 
AJTOC and the Adult assistance 
programs. Before October 1990, we 
required larger AFDC negative case 
action samples for Guam, Puerto Rico, 
and the Virgin Islands in order to have 
adequate data to make six-month 
incentive payment determinations under 
section 403(j) of the Act. Since section 
408(b) of the Act repealed section 403(j). 
we have reduced the AFDC negative 
case action sample requirement for 
Guam. Puerto Rico, and the Virgin 
Islands, effective October 1.1990. 
However, the regulations retain the 
current negative case action sample 
requirements in the Adult assistance 
programs for Guam. Puerto Rico, and the 
Virgin Islands. 

We believe these sample sizes are 
sufficient to provide both valid and 
reliable estimates of State error rales 
and adequate information for States to 
identify problem areas for corrective 
action purposes. For purposes of 
uniformity and consistency, we include 
the sample sizes in the regulations for 
both the AFDC and the Adult assistance 
programs, although the statute requires 
the Department to regulate in this area 
only for the AFDC program. 

Comment: One State said that the 
proposed procedure at § 205.41(d)(4) for 
sample selection of negative case 
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actions is inconsistent with current 
sampling procedure. The NPRM required 
(hat the sample be selected from a list of 
actions taken to deny or terminate 
assistance with effective dates in the 
review month, whereas under prior 
procedure the sample selection list could 
include many actions with effective 
dates in the month following the review 
month. 

Response: The proposed regulations 
did not change our current procedure. 

The effective date can never follow the 
review month. The effective date for 
application is the date on which the 
application is officially withdrawn or 
the agency ofTidally takes action to 
deny the application. The date, 
therefore, always coincides with the 
month of sample selection. For 
terminations, the effective date is the 
initial date for which the case fails to 
receive assistance. In most cases, the 
effective date will coincide with the 
month of selection. For example, a case 
receiving assistance through the month 
of January but not receiving assistance 
in February, will show a February 1 
effective date as well as a February 
selection date. 

The effective date will differ, 
however, from the month of selection in 
cases where the termination occurs 
during the month or the case is 
terminated with previously held checks. 
Although such actions are not subject to 
sample selection until the first month the 
case fails to appear on the regular 
payroll, the effective date, for QC 
purposes, is the first day for which the 
case failed to receive a payment by the 
expected payment date. For example, a 
State paying semi-monthly terminates a 
case in the middle of the month. 

Although the action would not be 
subject to sampling until the following 
month, i.e.. the first month the case 
failed to appear on the first of the month 
regular payroll, the effective date would 
be in relation to the semi-monthly check 
that was not issued. 

We have revised and clarified the 
negative case action sampling procedure 
in the final regulations at 
§ 205.4t(dJ(4)(ii] to address these 
comments. 

Comment: One commenler indicated 
that the option in the NPRM at 
§ 205.41(d)(5) to drop or complete a 
sample case for which less than six 
months has elapsed since it was last 
selected and reviewed should apply 
only to active sample cases. This option 
coma not apply to the negative case 
action sample since each sampled 
negative action must be reviewed so 
long as it was not in the active universe 
for the same month. The commenter also 
suggested that States that choose to 


drop such duplicate active cases should 
be required to specify in their sampling 
plan the exact method by which all 
these cases are identified and dropped. 

Response: We agree with the 
commenter and have modified the 
language in the regulations at 
§ 205.41(d)(5) accordingly. 

Sampling Methodology 

In the NPRM. we proposed that States 
would select their samples using the 
systematic random sampling method. 
This method has always been preferred 
for selection of State samples l^cause it 
conforms to principles of probability 
sampling, is easily implemented, and 
can easily be duplicated to provide 
Federal oversight with an audit trail. 
Currently, 48 States are using this 
method. States may continue to stratify 
their samples in accordance with 
procedures specified in the QC Manual, 
section 2. and may continue to integrate 
their AFDC active case samples with 
Food Stamps and Medicaid QC samples. 

Comment’ Many commenters said that 
sample selection procedures should 
remain unchanged, i.e.. that the use of 
systematic random sampling should be 
optional. They believe that change is 
unnecessary and cost-prohibitive and 
would cause the States hardship. Some 
commenters believe that Federal 
oversight with an audit trail is possible 
for simple random sampling. One 
commenter suggested that we should 
allow a State to use simple random 
sampling conditioned on the State's 
meeting additional requirements to 
address Federal oversight concerns. 

Response: In light of the many 
comments in support of our current 
policy and the States* belief that Federal 
oversight is possible for simple random 
sampling, we, in the final regulations at 
§ 205.41((l](4](tii), allow simple random 
sampling, provided the State develops 
an acceptable audit trail for "proof of 
sampling" and fully describes in its 
sampling plan how the trail was 
constructed and how it can be used to 
duplicate the sample. 

Comment: Another commenler 
believes that systematic random 
sampling is inferior to simple random 
sampling because the estimated 
variances may be both "statistically 
inconsistent" and "objectively 
undefinable" and the arrangements of 
cases on the frame with respect to 
certain estimated characteristics may be 
"monolonic," and "periodic." 

Response: States generally arrange 
AFDC cases on the sample frame by 
geographic code (i.e., county or local 
agency code) and/or case number order, 
l^is type of ordering is normally 
random for error cases and payment 


amounts and should not present a 
problem of monoticity or periodicity on 
a Slate's sample frame. When a 
population, such as the AFDC caseload, 
is randomly ordered, the precision of an 
estimate obtained from systematic 
random sampling will be approximately 
equivalent to the precision obtained 
from simple random sampling (Cochran. 
Sampling Techniques, 2nd edition, p. 

214). 

An estimate obtained from systematic 
sampling is statistically consistent 
because, as the sample size increases, 
the estimate approaches the population 
parameter being estimated. While 
several formulas for the variance of an 
estimate from a systematic random 
sample have been developed, the 
variance formula for simple random 
sampling is normally used when the 
items being measured arc essentially 
randomly arranged on the frame. Cases 
arranged on the sample frame by county 
or local agency code could be spread out 
more evenly over the State and, thus, l>e 
more representative of the caseload 
when systematic sampling is used. 

Comment: One commenter mentioned 
that since two States are currently using 
disproportionate stratified random 
sampling instead of systematic random 
sampling, he would like more 
information on the impact of 
disproportionate stratiHed samples on 
the national average to ensure that other 
States are not disadvantaged when a 
State uses disproportionate stratified 
sampling. 

Response: We see no impact on the 
national average payment error rale 
resulting from a State's use of a 
disproportionate stratified sampling 
design, i.e., the national average remains 
unbiased. Stratified sampling may 
impact the precision of the State's 
estimated error rate, depending on the 
type of stratification that is used. 
(Statistically, major increases in 
efficiency in precision of a Slate's 
estimate are obtained only from 
disproportionate samples when the 
strata are sampled in direct proportion 
to each stratum size or to the square 
root of the variance, or are sampled in 
inverse proportion to strata per-unit 
costs). We see no particular advantage 
or disadvantage to the States as a result 
of some States using disproportionate 
sampling. 

Section 205,42 Cose Review and 
Management Requirements 

This section of the final regulations 
establishes the rules and procures for 
the conduct of QC reviews, completion 
of QC sample cases and determination 
of whether an error exists in a sample 
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case in Ihe AFDC and Adult assistance 
programs. 

Treatment of State Phn Provisions 

llie QC review is conducted against 
the substantive conditions of eligibility 
aixi amount of assistance payment 
provisions as reflected in Slate 
operating policies (hat are consistent 
with the State plan. To receive Federal 
matching funds, each Slate agrees to 
administer its AFDC program **in 
accordance with title FV-A gT the Act'* 
and **q11 other applicable laws and 
regulations . . fSlreamlined State 
Plan for Title IV-A of the Sodal Security 
Act: Financial Assistance Aid to 
Families with Dependent Chfldren. 

ITO2). 

Section 40a(c)t2)(A) of the Act 
generally provides that, if an approved 
State plan provision is determined to be 
inconsistent with Federal law or 
regulation, and the State has been 
notified of the mconsislency. the QC 
review will be governed by the 
provision of Federal law or regulation. 
We recognize that a Slate will need 
some lead time after notification of a 
plan inconsistency to submit on 
amendment to the Stale plan and revise 
its operating procedures. 

In the NPRM at 5 205.42(b)(lHiJ. we 
proposed a period of 60 calendar days, 
alter receipt of notification of the 
inconsistency, for a State to submit an 
amendment to its plan removing the 
inconsistency. Unless an amendment 
was submitted, sample cases selected 
for the review month after the 60-day 
time period would be reviewed against 
appiicabie Federal law and regulations. 

If an amendment was submitt^ timely, 
we would review against the submitted 
amendment until final disapproval by 
the Department. If the amen^ent is 
disapproved by the Department, we 
would review against applicable 
provisions of Federal law and 
regulations with the sample cases 
selected for the review month 
immediately following the date of 
disapproval. The review would continue 
on this basis until the State has received 
approval of a plan amendment 

Section 40a(c)(2UA) of the Act is silent 
on the appropriate treatment of a 
pending plan amendment which is 
inconsistent with Federal law or 
regulations. The NPRM provided that if 
a State implemented a plan amendment 
which was submitted to. but not acted 
upon by the Department the QC review 
would continue to be conducted against 
the pending (>lan amendment until final 
disapproval by the Department if the 
pending plan amendment was 
disapproved, sample cases selected for 
the review month immediately foiiowtng 


the date of final disapproval would be 
reviewed against the existing approved 
plan, provided the existing plan was 
consistent with Federal law and 
regulations. IHowever. if the existing 
plan was inconsistent with Federal law 
and regulations, we would review 
against Federal law and regulations 
until the date of approval of a revised 
plan amendment. 

Section 40B|cl(2)(B)(i} of the Act 
requires the Secretary to grant a Slate a 
reasonable time peri^ to make the 
State plan consistent with Federal law 
and regulations if it is necessary for the 
Slate to enact a new law. As indicated 
in the NPRM. if a new law needed to be 
enacted, the State, after receipt of 
notification of ihe inconsistency 
between the State plan and Federal law 
and regulations, was to advise the 
Department. The NPRM did not include 
a specific time period for a State to 
enact a law and amend its State plan. 

Comment’ Several commenters have 
noted that the proposed rules are silent 
regarding the manner and form of 
notiflealion triggering the time limit to 
remove the inconsistency. Another 
commenter suggested we put the means 
for determining the date of notification 
in the regulations. 

Response: The final regulations at 
§ 205.42(b)(l)(i) clarify that the*Assistant 
Secretary for Children and Families, the 
RA, or the designee of either, will notify 
the State in writing of the inconsistency 
in the approved Slate plan. The dated 
notice to the State will spell out each 
inconsistency, the policy basis for this 
conclusion (including but not limited to 
policy interpretations, positions and 
citations to applicable law or 
regulations), as well as the requisite 
time frame from receipt of the written 
dated notification for removing it. 

Comment: Numerous commenters felt 
that the OO-day time period is loo short 
and suggested that a six-month period 
would be more reasonable. Others 
suggested that we should establish, on a 
case-by-case basis, a reasonable time 
period not to exceed six months. Several 
other commenters suggested periods of a 
year or more. 

Response: The notification 
requirement and time frame at 
§ 205.42(b)(l)(i) apply only to situations 
where a State plan provision was 
incorrectly approved (i.e., the State plan 
is inconsistent with existing Federal law 
or regulations at time of approval). It 
does not p€?rtain to a State plan 
provision which is inconsistent with 
Federal law or regulations solely 
because of a Stale*8 failure to implement 
new legislation or carry out changes In 
Federal law or regulation. This latter 
situation falls under section 408(cK3)(A) 


of the Act and § 205.42(d}{2Hi) of the 
regulations. 

We have changed the time frame in 
the final regulations at § 205.42{bMlHl) 
to provide that States will have six 
months to submit a State plan 
amendment to remove an incmisistency 
following receipt of written dated 
notification. During the sixth-month 
period, the QC review will be conducted 
against the existing State plan. If the 
plan amendment is submitted timely 
(i.e., within six months of receipt of 
notification], the review will be 
conducted against the submitted plan 
amendment provisions beginning with 
the date of submission. 

Comment: Several commenters noted 
that the proposed regulation did not 
address the status of a QC review when 
a State challenges the Federal 
determination of an inconsistency They 
believe that States should be allowed 
the entire compliance process prior to 
reviewing against applicable Federal 
law and regulations. 

Response: There is no statutory' 
requirement for extending the 
administrative review procedures for 
disapproved plan amendments to 
situations where an approved plan is 
determined to be inconsistent with 
Federal law or regulations. Given the 
congressional desire for timely release 
of error rales, w'e see no reason to have 
an admhfiistrativc process in the 
Department for this purpose. 

Comment Several commenters were 
opposed to the fact that when a plan 
amendment to remove an inconsistency 
is disapproved, QC will begin reviewing 
against applicable provisions of Federal 
law and regulations frith sample cases 
selected for the review month 
immediately following the date the 
disapproval becomes final. They 
contend that this leaves States virtually 
no time to change its practices. One 
commenter suggested a minimum of 120 
days lead time; another, a minimum of 
60 days or up to six months, when 
necessary; while others felt that six 
months would be needed to submit a 
new plan amendment and to revise 
State practices. 

Response: We believe that the time 
frame as proposed is reasonable. A 
Stale already will have had six months 
to correct the plan and its corresponding 
State practices. During that time, the 
Slate should have been working with 
the Regional Office to ensure that the 
State*8 submittal removing the 
inconsistency would be approvable. 

Comment: Two commenters fell that 
further guidelines should be established 
as to what constitutes a reasonable 
period of time in cases where it is 
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necessary for the State to enact a new 
law to reconcile the inconsistency. 

Response: We do not believe this 
level of detail is appropriate. Each 
State’s legislative process has its own 
characteristics that must be taken into 
account dhce an inconsistency is 
identified. However, we have clarified 
the final regulations at S 205.42(b)(l)(iii) 
to provide that if the State needs to 
enact a new law to make the State plan 
consistent with Federal law and 
regulations, it must submit such a 
proposed law for enactment no later 
than the next scheduled legislative 
session immediately following receipt of 
written notification of the inconsistency. 
Where an inconsistency requires a 
change in the State law, the State must 
bring this requirement and all 
associated problems to the Region’s 
attention, including the steps and 
timetable involved to remove the 
inconsistency. These actions are 
especially important if the process will 
take longer than the six months allowed 
under § 205.42(b)(l)(i). The Assistant 
Secretary for Children and Families, the 
RA. or the designee of either, will then 
decide how much longer the State will 
have to remove the inconsistency and 
will notify the State in writing of that 
decision. QC will continue to review to 
the existing plan provision during the 
additional time allowed. 

Comment: Several commenters 
remarked that the regulations as 
proposed at § 205.42(b)(l)(i) did not 
address the QC review procedures when 
a plan amendment is submitted to 
remove an inconsistency. The 
commenters contend that there is a 
conflict between the requirements 
contained herein and the requirements 
for approval of State plans and 
amendments provided in §§ 201.3 and 
205.5 of the regulations. Regulations at 
§§ 201.3(g) and 205.5 permit States to 
submit an approvable plan or 
amendment by the last day of a 
calendar quarter and have it 
retroactively effective to the first day in 
the quarter in which the change was 
actually in operation statewide. Since a 
State’s operational policies are 
frequently implemented before a revised 
plan amendment is submitted, the 
commenters believe there will be 
inconsistencies between State manual 
materials and the State plan. 
Consequently, the commenters 
suggested that QC should be allowed to 
review to State directives during the 
calendar quarter in which the State 
submits a plan amendment. 

Response: There is no conflict, in most 
instances, between the QC regulations 
at § 205.42fb)(l)(i) and §§ 201.3 and 


205.5 of the regulations. We developed 
the concept of ’’permissible State 
practice”, the basis of the QC review, to 
conform to those regulations. Since the 
regulations at S 205.42(b)(l)(i) have not 
changed the plan amendment approval 
process, there is no need to revise the 
QC review procedure. Under the 
regulations at §§ 201.3(g) and 205.5, 
Federal financial participation is 
available beginning as early as the first 
day of the calendar quarter in which an 
approvable plan is submitted and in 
operation on a statewide basis. 
Therefore, when a State implements 
revised operating instructions in 
response to a notification of an 
inconsistency in an approved Slate plan 
provision (or for any other reason 
implements revised operating 
instructions) and submits the 
corresponding plan amendment by the 
end of the calendar quarter in which the 
implemented provision became 
effective, QC will review against the 
revised operating instructions unless 
these instructions are inconsistent with 
the proposed plan amendment. If the 
operating instructions are inconsistent 
with the proposed plan amendment, 
then QC will review directly against the 
submitted proposed amendment. If. on 
tfie other hand, the State implements 
new operating instructions without 
submitting the plan amendment by the 
end of the calendar quarter of 
implementation, then assuming the six- 
month time period has not elapsed, QC 
would continue to review against the 
existing inconsistent plan provision until 
the first day of the calendar quarter in 
which the Stale submits a proposed plan 
amendment or the end of the six-month 
time period, whichever occurs earlier. If 
a State submits a plan amendment after 
the end of the six-month time period, QC 
would review against applicable Federal 
law and regulations until the State has 
an amendment approved. 

Comment: One commenter suggested 
that the regulations at § 205 42(b)(l)(i) 
specify that only the item identified as 
inconsistent is subject to the review 
requirements slated herein. This 
clarification is important because States 
frequently submit State plan 
amendments composed of multiple 
preprint pages where all but one item 
may be consistent with Federal law and 
regulations. 

Response: We clarified our language 
in the final regulations to address this 
commenter’s concerns. The 
requirements stated in § 205.42(b)(l){i) 
of the regulations pertain only to the 
approved plan provision which is found 
to be inconsistent with Federal law or 
regulations. 


Comment: One commenter said that 
since most State plans involve State 
options, the proposed regulations were 
unclear about how State and Federal 
QC would know which option to review 
against. 

Response: Slate and Federal QC will 
review according to the provisions at 
§ 205.42(b). If a previously approved 
plan provision consists of an option(s) 
which, as expressed, is inconsi.stenl with 
Federal law or regulations, QC will 
continue to review to it until a revised 
plan amendment removing the 
inconsistency has been submitted or, the 
six-month time period has expired, 
whichever is earlier. If a revised 
amendment removing the inconsistency 
is not submitted timely or is submitted 
but is disapproved, then QC will review 
in accordance with applicable Federal 
law and regulations. 

Comment: One Slate commented that 
the regulations at § 205.42(b)(l)|i) should 
indicate that State policy and 
procedural changes are part of the State 
plan as defined in this section. In this 
State, State policy and procedural 
changes are submitted to Federal 
authorities at the same time they are 
issued to State staff. Thus, as part of the 
State plan amendment approval process 
pursuant to § 201.3, the Region should 
have caught any inconsistencies prior to 
approving a plan provision. 

Response: State practices (i.e., written 
policy and manual material) are not part 
of the State plan and, as such, are not 
covered by the plan approval. While the 
Region may utilize the submitted policy 
material to assess the State’s intentions 
or interpretation of a proposed plan 
amendment, the plan amendment 
approval process does not include a 
specific review or approval of this 
material. Should a Region identify an 
inconsistency between the plan and 
proposed practice in any informal 
review, it would normally advise the 
State. However, the responsibility for 
ensuring consistency between the plan 
and State practices resides with the 
State. Thus, under these final 
regulations at § 205.42(b). where a 
State’s practices are inconsistent with 
the provision{s) of the State plan, QC 
will conduct the review against the 
State plan. This review policy is 
unchanged from the prior regulations. 

Treatment of Court Orders 

Section 408(c)(2)|B)(n) of the Act 
provides that, for error rate 
determination purposes, the QC review 
will be conducted in accordance with 
applicable court orders. Therefore, we 
will consider a QC sample case paid in 
compliance with a court order issued bv 
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a Federal State or local court to be 
correctly paid if all other eligibility and 
payment coaditioos not affected by the 
co«irt order are met The final regulation 
at 5 205.42(b)(2l reflects this policy. 
Regulations at i 205.10 provide that 
Federal matching is available for 
“Payments of assistEmce within the 
scope of the Federally aided public 
assistance programs made in 
accordance with the court order.*' 
Pursuant to section 406(cK2)(BKii) for 
QC purposes. Federal matching is 
available for ail payments to AFDC 
assistance units sublect to QC sampling, 
made in accordance with a court order 
without regard to the “scope** of 
program limitation noted above. 

We have not however, amended 
§ 205.10(b)(3). The regulations at 
§ 205.10(b)(3j continue to be applicable 
since court order matching 
speciftcations still apply to families for 
whom assistance is provided under the 
Emetgency Assistance program and 
families presumptively eligible under the 
AFDC program. 

While QC will review to the 
conditions of all court orders under the 
final regulations, it continues to be 
important for States to defend against 
any legal challenge to Federal AFDC 
law. regulation or policy. In order to 
assist the States in meeting these legal 
challenges, it is essential that the 
Department be immediately advised 
when lawsuits that challenge 
substantive Federal AFDC eligibility 
and payment rules are filed against the 
State or its political subdivisions. 

Timely notice is especially important 
when the lawsuit affects payments of 
assistance units subject to QC sampling. 

Case fieview Requirements 

As indicated earlier, we had included 
in the NPRM at § 205.42(c) certain basic 
verification requirements which we 
view as fundamental and not subject to 
significant change. 

Comment: Several commenters stated 
that ive should delete the proposed 
§ 205.42(c) since OBRA of 1989 does not 
require inclusion of basic case review 
procedures in regulations. Others 
suggested deletion of the section 
because States, facing difficult economic 
times, need to make best use of their 
limited rcsoufces by having flexibility in 
completing case reviews. 

Response: We hav'e decided to retain 
this section of the r^ulations. Even 
though case review requirements at 
S 205.42(c) are not specified in section 
408 of the Act (which requires the 
Secretary to establish and operate a 
new AFDC-QC system), we belteve 
them necessary for implementing the 
new QC system. 


We do not agree that the varying 
economic conditions among States 
should be the basis for determining 
which factors of eligibility QC reviews. 
QC cannot be selective in reviewing 
eligibility factors, it must verify eadi 
element of eligibility and payment for a 
sampled case to determine the accuracy 
of a State's eligibility and pa3nnent 
determinations. Furthermore, since the 
QC system is intended to be a uniform 
natronai system, verification standards 
of an element must be the same from 
Slate to State. This consistency ensures 
that our statistical results are unbiased 
and reliable. 

Comment' Two Slates suggested that 
some verification requirements do not 
need to be used in every ^eviev\^ As an 
example, the commenters observed that 
no errors due to real property ownership 
have been cited in their States, even 
with the adherence to QC standards for 
verifying real property. The commenters 
asked that States be granted fiexibility 
to determine which verification sources 
to use on a case>by-casc basis. Other 
commenters stated that we should allow 
a State to negotiate with the Regional 
Office to establish a set of verification 
standards for each State within the 
region. One commenter suggested that if 
State practice requires an eligibility 
worker to accept certain evidence as 
verification of an element of eiigibiiity, 
then the QC reviewer should also be 
required to use the same information as 
verification in the QC review. As an 
example, the Stale suggested that where 
the eligibility worker is limited by court 
order from making certain collateral 
contacts, the QC review should limit its 
use of information accordingly. 

Response: We do not agree that States 
should be permitted to selectively apply 
QC cose review requirements. 
Verification standards are established 
to provide a thorough and consistent 
method of substantiating a reviewer's 
decision regarding an element of 
eligibility and payment. They must be 
applied uniformly to each case to 
maintain the integrity of the QC sj^tem 
and to ensure the accuracy of our 
statistical results. Payment accuracy 
information generated through the QC 
review provides Slates with 
performance information and is a basis 
for assessing disallowance liabilities. 

The absence of recent errors in a 
particular element of eligibility for a 
given State is not sufficient reason for 
QC to abandon review of that element. 
Some States, for example, still identify 
errors due to real property ownership 
through the QC review process. The QC 
system would be undermined if our 
verification standards were based solely 
on the number of errors occurring m 


particular elements of eiigibiiity for 
certain States. 

We also believe that it would not be 
appropriate to permit a Regional Office 
to define review procedures based on its 
negotiations with its States. While local 
agencies have their own methods for 
establishing eligibility and payment. QC 
independently carries out its 
responsibility to measure the 
correctness ^ payments by establishing 
its own national verification standards. 
Since QC reviews a State's eligibility 
and payment determinations and not its 
case review procedures, the correctness 
of payment to a case does not depend 
on whether QC and State review 
requirements are identical. Furthermore, 
since we afford Slates wide latitude in 
establishing verification requirements 
for their AFDC programs. error data 
provides States essential information 
about the effectiveness of those 
verification procedures. 

Comment: Several commenters asked 
that we avoid locking States into 
narrowly defined review procedures 
that are not cost-effective. One State 
remarked that it recently submitted 
evidence to the Department showing 
that certain case review procedures are 
not cost-effective in that State. 

Response: We believe the basic case 
review requirements contained in the 
proposed regulations are cost-effective. 
One measure of the cost-cffectiveness of 
that system is the large amount of costs 
avoided over the past decade because of 
reductions in payment error rates. We 
continually review and evaluate case 
review requirements and revise our 
procedures to maintain an efficient and 
effective system. In evaluating the 
appropriateness of a review procedure, 
we not only consider its cost- 
effectiveness. but also other factors such 
as the reliability and availability of 
alternative verification methods. As an 
example, we recently revised 
requirements in the QC Manual, section 
3, for verifying relationships among 
members of a household. These 
revisions were geared to reducing a 
State's expenditure of resources and 
expediting the review process in certain 
cases. 

Comment: A number of commenters 
asked that w*e revise the proposed 
regulations to indicate that exceptions 
to certain review requirements are 
permissible. Most expressly disagreed 
with our proposal to require a field I 

investigation with a face-to-face | 

interview in all active sample cases. ^ 
One commenter remarked that the 
proposed regulations failed to provide 
alternative procedures for situations 
where a face-to-face interview cannot 









46790 Federal Register / Vol. 57. No. 190 / Tuesday. October 13, 1992 / Rules and Regulations 


be obtained. Several commenters asked 
that the requirement for a face-to-face 
interview be waived in situations where 
fulfilling the requirement risks the QC 
reviewer’s safety or where it is not 
feasible or practical because of 
geographic or other reasons. Other 
commenters suggested that it should be 
permissible, in some cases, to conduct 
the field interview via telephone. 

Response: We believe the face-to-face 
interview continues to be an effective 
procedure that aids in the verification of 
a family’s eligibility for AFDC and its 
payment amount. Therefore, we have 
retained the requirement that a face-to- 
face interview with the recipient must 
be conducted as part of the field 
investigation (except as noted below). 
The intent of QC policy is that the face- 
to-face interview take place in the 
recipient’s home, it provides the 
reviewer with a personal observation 
and assessment of the family’s actual 
living arrangements in relation to the 
family’s eligibility and payment amount 
for the review month. The QC Manual, 
section 3, already provides for face-to- 
face interviews to be conducted outside 
the recipient's home where the safety of 
the reviewer is at issue. W^e have added 
a provision in the final regulations at 
§ 205.42(c)(3) to provide for an exception 
to face-to-face interviews in situations 
where a recipient (or applicant) lives in 
an extremely isolated area not 
reachable by regularly scheduled 
commercial air service, other public 
transportation, or automobile. For these 
exception cases, we require the State to 
provide supporting documentation. 

Comment: Two commenters wanted 
to know if a reviewer can still make 
"special determinations’’ if he or she 
cannot secure primary or secondary 
evidence. 

Response: Section 400 of the Act does 
not require QC to change its current 
policy regarding use of the "special 
determination" in the case review 
process. If a reviewer cannot document 
an element of eligibility or payment 
according to the verification standards, 
the reviewer must try to make a special 
determination. Guidelines for making 
such determinations will continue to be 
included in the QC Manual, section 3. 

Comment: Two States objected to 
codifying QC review procedures 
because they interpret this codification 
as allowing the Department to declare a 
State’s sample "invalid" if the Slate 
does not conduct its case reviews and 
verification activities in accordance 
with Federally prescribed procedures. 
Furthermore, the commenters observed, 
if the Department completes the sample, 
it passes the cost on to the States. 


Response: Section 408(b)ll)(A) of the 
Act provides that States shall conduct 
the QC review in accordance with the 
time frames and methodology speciHed 
in the regulations by the Secretary. 
Where the State fails to do so. section 
408(b)(1)(B) requires the Secretary to 
complete the State sample and charge 
the cost of this activity to the Stale. 
However, under § 205.43(h) a State will 
be provided an opportunity to take 
timely remedial action to comply with 
prescribed procedures. We believe this 
policy is reasonable and necessary to 
provide a means to continue operation 
of a reliable and unbiased QC system if 
a State refuses to operate its QC system 
in accordance with established Federal 
procedures. 

Use of QC Forms and Schedules 

Comment Two commenters requested 
that the regulations allow States to 
tailor Federal forms to Slates’ needs and 
circumstances. 

Response: In the final regulations, we 
have included a reference to approved 
State forms at § 205.42(c)(4). States may 
substitute their own Worksheets and/or 
Review Schedule if they receive our 
approval. Once an approval is received, 
we will no longer supply the Stale with 
Federal forms. 

Treatment of Changes in Circumstances 

In the NPRM at § 205.42(d)(1), we 
defined a change in circumstances as a 
change occurring after the date of 
authorization of the initial payment 
which may affect the assistance unit’s 
eligibility or payment amount. In 
§ 205.42(d)(l)(i). we specified that a 
change in circumstances would not be 
considered in the payment error 
determination if the change occurred in 
the review month or in the month 
immediately preceding the review 
month, known as the payment 
adjustment lag (PAL) period. 

Comment: One commenter Indicated 
that the proposed regulation at 
§ 205.42(d)(l)(i) conflicts with the 
operating procedures for error 
computation in on-going prospective 
budgeting cases. The operating 
procedures state that when the current 
best estimate of income is incorrect, and 
there is a subsequent change in 
circumstances in the PAL period, any 
error will be based on the actual 
circumstances that existed in the review 
month. The commenter feels that the 
estimate of income should be 
recalculated based on information that 
existed prior to the PAL period and the 
amount of error should not reflect the 
change in circumstances that occurred 
in the PAL period. 


Response: We believe that the 
operating procedures of using the review 
month income to determine the amount 
of the payment error in prospectively 
budgeted cases is consistent with 
§ 205.42(d)(l)(i). The PAL period, which 
is unchanged from prior regulations, was 
incorporated into the QC review process 
in recognition that changes in recipient 
circumstances, even if properly 
reported, cannot be immediately 
reflected in a corrected payment. 
However, w’here there are multiple 
changes in circumstances in the same 
eligibility or payment factors, some 
occurring before the PAL period and 
some occurring in the PAL period, the 
earlier changes are not eliminated by 
the later changes. ’The same concept 
applies to prospectively budgeted 
income. In prospective budgeting, 
current income and anticipated future 
income are used as predictors of income 
to be budgeted in a future payment 
month. The Stale estimating procedures 
attempt to approximate, as closely as 
possible, the actual income 
circumstances in a future payment 
month. Where the estimate is no longer 
valid because it was incorrectly 
calculated and a change in income 
circumstances subsequently occurs, it is 
appropriate to use actual review month 
income. Likewise, if the income estimate 
was incorrectly calculated and a 
subsequent change in income 
circumstances occurred in the PAL 
period, the payment error would be 
included in the State's error rate since 
the change in the PAL period does not 
negate the initial incorrect estimate. The 
best estimate of what income should 
have been budgeted, given both an 
incorrect estimate and a change in 
circumstances, is actual review month 
income. 

Comment One commenter indicated 
that the RPRM definition of change in 
circumstances did not specify a time 
period in which errors resulting from 
any policy change are held harmless. 
Only Federal policy changes are 
afforded a six-month hold harmless 
period. The commenter indicated that 
States do not have the ability to identify 
all active cases affected by every policy 
change and frequently have to apply a 
new policy at the next periodic review. 
The commenter felt that States should 
have at least six months to implement a 
new policy, regardless of the reason for 
the change. 

Response: We have no authority to 
establish a "hold harmless" time period 
for State-initiated policy changes. The 
six-month "hold harmless" period in 
section 408(c)(3)(A) of the Act applies 
only to Federal law changes. A State 
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can determine the timing of its own 
initiated policy changes and take steps 
necessary to ensure effective 
implementation. 

Treatment of Changes in Federal Law 

Section 408(c)(3)(A) of the Act 
provides for excluding QC payment 
errors resulting solely from a State's 
failure to implement changes in Federal 
statute property within six months after 
the effective date of the changes or the 
issuance of final regulations, where such 
regulations are necessary to construe or 
apply the Federal statutory changes, 
whichever is later. This provision 
means, for example, that if statutory 
changes are effective as of October 1 of 
a given year and necessary final (or 
interim-final) regulations are issued on 
[anuary 1 of the following year, a State 
will have until July 1 of that following 
year to implement such changes before 
any payment error resulting solely from 
su^ changes will be counted in the 
computation of the State's error rate. 

The QC review will be conducted in 
accordance with permissible State 
practice after the end of the latter six- 
month period, i.e., July 1 in our example. 
We will notify the States when the six- 
month procedures will apply. 

Regulations are set forth at 
§ 205.42(d)(2){i). 

Comment ^veral commenters 
objected to the language in the NPRM 
which indicated that the Department 
would determine which Federal law 
changes would be encompassed by the 
six-month rule. They stated that the 
statute protects the States from QC 
errors related to all Federal law changes 
for the six-month period. 

Response: We agree that the six- 
month error exclusion provision 
includes all Federal law changes that 
affect the eligibility or pa>Tnent status of 
AFDC applicants and recipients. The 
notificahon in the NPRM preamble 
referred to notification to the States as 
to when the six-month period would 
begin. 

Detrimental Reliance 

Sections 408(c)(3)fB) and (C) of the 
Act exclude from consideration as an 
erroneous payment, a payment that is in 
error solely by reason of the State's 
reliance upon and correct use of 
erroneous information provided by the 
Secretary about matters of fact or the 
State's reliance upon and correct use of 
written statements of Federal policy 
provided to the State by the Secretary. 
The proposed regulations specified that 
an assistance payment made by a State 
should not be considered an erroneous 
payment if the payment w’as in error 
solely because of the State's reliance 


upon and correct use of Incorrect factual 
information or incorrect written policy 
statements provided by the Department. 

We specihed in the NPRM that 
"reliance upon and correct use of 
incorrect factual information" in the 
proposed rules means that the State 
depended on the written factual 
information to make payment decisions, 
had reasonable expectation that the 
information was timely and accurate, 
and followed procedures for access and 
use of the information. State exemption 
from a payment error as a result of 
incorrect factual information would be 
made on a case-by-case basis. For 
example, the Department supplies States 
with ^cial Security benefit information 
via the Beneficiary and Earnings Data 
Exchange (BENDEX) system. In order to 
get appropriate information from 
BENDEX. it is necessary for a State to 
provide specific information about 
potential beneficiaries. Failure to do so 
can result in incorrect information being 
supplied to the State. In this instance, 
the State would have failed to follow 
procedures for access to BENDEX data. 
The resulting error would not be 
excluded from the error rate. 

We also specified in the NPRM that 
"incorrect written statements of Federal 
policy by Department officials" means 
written policy from a Federal official in 
the Department responsible for 
dissemination of such policy in the 
AFDC program—i.e.. from the Assistant 
Secretary for Family Support (now the 
Assistant Secretary for Childron and 
Families), an FSA Regional 
Administrator (now the ACF Regional 
Administrator), or the Director of the 
Office of Family Assistance. This 
provision would apply to situations 
where the State's eligibility and 
payment policy correctly reflects the 
policy directive by the Department 
official, but the directive is subsequently 
determined to be incorrect. 

Co/n/nenf; Several commenters did 
not understand the meaning of the 
phrase "incorrect written factual 
information provided by the 
Department" 

Response: We have clarified the 
language in the final regulations at 
§ 205.42(d)(2)(ii]. For purposes of this 
regulation, information in a written form 
is defined to mean hard copy 
documentation such as a signed 
statement, a computer printout, a 
computer data tape, reports, etc. Factual 
information refers to specific data 
provided by the Department about a 
given individual. It includes, for 
example, data from the Social Security 
Administration on the amount of an 
individual's Social Security benefit or 
Supplemental Security Income benefit. 


Comment: Several commenters 
suggested that the regulation be revised 
to provide that detrimental reliance may 
also be based on verbal statements 
received from the Department. They 
believed that by basing detrimental 
reliance only on written information 
from the Department, our interpretation 
of the statute is not in accord with the 
congressional intent. 

Response: We believe our 
interpretation is in accord with the 
statute and its legislative intent. The 
statute expressly refers to policy 
statements provided in written form and 
information about matters of fact 
provided by the Secretary. It is 
appropriate to require a written 
statement in order to avoid disputes 
regarding what, in fact, was actually 
said or provided. For example, w’here 
there is no written record of information 
provided by the Department during a 
telephone conversation with a State, 
and a disagreement develops as to what 
was actually provided by the 
Department, the State would not have a 
clear and objective basis to support its 
position. A State must have complete 
documentation to support its request to 
exclude errors based on erroneous 
information provided by the 
Department. 

Comment’ One commenter objected to 
the explanation in the NPRM that a 
State's reliance upon and correct use of 
incorrect factual information means that 
the State hod reasonable expectation 
that the information was timely and 
accurate. The commenter felt that a 
State should not be put in the position of 
having to determine if information 
received from the Department is timely 
and accurate. There is nothing in the 
legislative history of the statute that 
suggests that Congress intended such 
responsibility to l^ placed on the States. 

Response: Both the statute and 
legislative history refer to the State's 
responsibility to make correct use of 
information received from the 
Department as a condition for excluding 
payment errors resulting from erroneous 
factual information from the 
Department. Specifically, the statute 
provides that a payment error is 
excluded based on "the State’s reliance 
upon and correct use of erroneous 
information provided by the Secretary 
about matters of fact." For a State to 
make "correct use" of information 
provided by the Department in 
determining eligibility of and payment to 
a case, the State must evaluate the 
information to determine If it proves the 
eligibility and payment factors to be 
verified. This evaluation requires the 
State to determine if it is reasonable to 
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expect that the informatioi! is timeiy and 
accurate for determining an individual's 
eligibility or payment. It is reasonable to 
expect t^t the inforxnatian would be 
examined to see that it pertains to the 
individuaHs) to whom it is supposed to 
apply and that it is applicable to the 
time period (payment month) in 
question. We would agree that State 
assessment of "timely and accurate'* 
beyond this is not consistent with the 
statute. 

Comment: A number of commenters 
noted that in the NPRM we cited only 
BENDEX as a system which could 
provide incorrect information to a State 
and result in payment errors not being 
counted. They requested that specific 
references to reliance on lEVS and 
SAVE systems should also be included. 

Response: The exemption of payment 
errors as a result of incorrect written 
factual information is applicable only to 
the extent that such information is 
maintained and provided by the 
Secretary. The income and Eligibility 
Verification System (lEVS) is a system 
of computer data matching to determine 
an individual's initial and continuing 
eligibility for public welfare programs, 
including AFDC Congress mandated it 
in the Deficit Reduction Act of 1984 
(DEFRA, Pub. L 98-369). Data are 
matched from various Federal and State 
sources, including the Department of 
Health and Human Services, against 
applicant and recipient Information. 

Even though there is a Federal mandate 
for States to use lEVS, the Secretary 
does not have administrative oversight 
over each of the data files used in the 
lEVS matching. 

The same is true of the Systematic 
Alien Verification for Entitlements 
System (SAVE). The SAVE data files 
used in computer matching with AFDC 
are not maintained by the Secretary. 

The system is administered by the 
Immigration and Naturalization Service 
(INS) to provide States with procedures 
for retrieving information from the INS 
data base about an individual's alien 
status. However, section 121 of the 
Immigration Reform and Control Act 
(IRCA) of 1986, which amended section 
1137 of the Act provides that if 
erroneous eligibility and payment 
determinations are made based on 
information provided through Ihe SAVE 
system, a State agency will not be liable 
for QC errors related to the verification 
of alien status (provided that IV-A 
agency both accessed the INS data base 
and did so correctly). 

Therefore, based on the above 
discussion, we decline to reference lEVS 
or SAVE in the Hnal regulations as 
potential data sources from which 


incorrect information could have been 
provided. 

Comment: One commenter thought 
that if a State uses the BENDEX system 
and transmits data on a specific SSN 
and the information is returned on the 
same SSN, the State would conclude 
that It foHowed correct procedure to 
access the data and that the data were 
correct. QC should not have to ascertain 
whether Federal source data were 
correct or not. 

Response: Proof that a State accessed 
the BENDEX, or similar systems, 
correctly involves more than an 
evaluation to see if the SSNs are the 
same. As we stated previously in the 
preamble, exemption from a payment 
error as a result of incorrect factual 
information from the Department 
requires that we determine that the 
State followed procedures for access 
and use of the information. Such 
determination requires a thorough 
review of all factors that may have an 
impact on the correctness of the State's 
information request. 

It is not necessary to determine 
whether the Department's source data 
are correct, only whether information 
provided to a State is correct The 
statutory basis for «Tor exclusions 
based on incorrect factual information is 
related to the correctness of information 
provided to the State rather than to the 
correctness of information maintained in 
the Department's source data files. 

CoaimenL In the NPRM at 
i 205.42(d)(2)(ii), we defmed 
"Departmental offidals" to mean 
Federal ofTicials in the Department 
responsible for dissemination of written 
policy. Le., the Assistant Secretary for 
Family Support (now the Assistant 
Secretary for Children and Families), the 
ACF Regional Administrator, or the 
Director of the Office of Family 
Assistance. Twenty>stx commenters felt 
that our definition as to who can be held 
responsible for providing written 
statements of Federal policy for the 
Department was too restrictive. Ten of 
the commenters suggested that we 
include the Regional Directors, branch 
specialists at the Regional Directors, 
branch specialists at the Regional level, 
ACF managers and program specialists 
and other ACF staff. The other 16 
commenters recommended that we 
should define Departmratal officials to 
mean any Departmental employee who 
States with policy information. The 
commenters stated that our definition is 
impractical and unduly restrictive 
because information is generally 
provided to a Slate by a lower-level ACF 
official. One commenter felt, for 
example, that it is (he Regional staff %vith 


programmatic experience and a personal 
knowledge of a State's AFDC program 
that typically provides the information. 
Most of the commenters noted that 
neither the statute, nor its legislative 
history in the conference report, lists 
specific Federal officiels who can be 
held responsible for providing incorrect 
statements of Federal policy. 

Response: We believe that, in order to 
ensure the integrity of the QC system, 
we should specifically identify certain 
ACF officials as responsible for 
disseminating AFDC policy. The persons 
80 designated are the senior staff of the 
agency. They are the managers 
responsible for seeing that the ACF staff 
administers the AFDC program in 
accord with Federal law and 
regulations. To have an operating 
procedures that allows any employee to 
issue policy statements would make it 
administratively difficult, if not 
impossible, to manage and coordinate 
the issuance of policy information on 
behalf of the Secretary. Moreover, such 
a procedure would more likely result in 
the issuance of inconsistent policy 
statements for a program that is 
mandated by the Congress to include 
certain national and uniform program 
requirements. 

The statutory provision involves 
situations where the Department 
provides a State with information that is 
designated as reflecting an official 
Departmental position, i.e., a position of 
the Secretary. It is within the Secretary's 
administrative authority to designate 
certain officials as responsible for this 
activity. 

In response to State concerns that 
limiting the number of persons with 
authority to issue Federal AFDC policy 
would delay the ability of ACF at the 
Regional level to respond to issues and 
questions raised by the States, we have 
added the ACF Assistant Regional 
Administrator for the AFDC program to 
the three offidals mentioned in the 
NPRM preamble. The titles of the four 
Departmental officials who are 
responsible for dissemination of written 
policy are induded in the final 
regulations at { 206.42(dK2}(li). 

Comment One commenter objected to 
our use of the qualifier "incorrect" in the 
proposed regulations when we state that 
errors are excluded as a result of a 
"State's reliance on, and correct use of, 
Incorrect written statements of Federal 
policy by Departmental offidals." The 
commenter felt use of the word 
"incorrect" significantly alters the 
meaning of the statute which ensures 
that no QC error can result from a 
State's reliance on written Federal 
policy, whether that policy is right or 
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wrong. The commenter cited instances 
where errors were cited by Federal QC 
even though the errors resulted solely 
because of the State's correct 
application of correct statements of 
written Federal policy. 

Response: We disagree that our use of 
the word "incorrect" alters the meaning 
of the statute. The law provides that a 
payment error will be excluded if the 
payment is in error solely by reason of 
the State's reliance upon and correct use 
of written statements of Federal policy 
provided to the State by the Secretary. If 
an error occurs solely because of ivritten 
statements where the State relied upon 
and correctly used this information, this 
means the "incorrect" guidance from the 
policy statements must cause the State 
to make the erroneous pa>anent. 
Instances where it appears that the 
Stale correctly used correct written 
Federal statements of policy, and yet 
reliance on the information results in the 
citation of an error, may involve issues 
such as incorrect State interpretation 
and application of Federal policy. 

Comment: One commenter asked that 
we specify that detrimental reliance 
applies to a State's dependence on 
Federal instructions w'hich are 
promulgated via the Federal re-review 
process. 

Response: We have not incorporated 
this suggestion in the final regulations. A 
State is not exempted from a payment 
error as a result of incorrect information 
obtained through the QC re-review 
process and used to determine eligibility 
and payment. The Federal re-review is 
conducted against the same laws, 
regulations, and policies the State 
should have used in making the 
eligibility and payment determination. It 
is not a system for introducing new 
policy guidance, but a system for 
applying existing policy. Furthermore, 
we are specifying in the final regulations 
that only certain officials may provide 
written program policy statements on 
behalf of the Department. If. during the 
re-review process, the State believes 
that application of policy conflicts with 
policy statements from Departmental 
officials, the appeal process affords 
States the opportunity to raise issues 
regarding consistency of agency policy 
and QC application of that policy. 

Comment' Two commenters wanted 
to know if all AFDC policy statements 
must be cleared through ACF Central 
Office, or will the Regional Office still 
play a role in disseminating official 
policy guidance. 

Response: The Regional Office has 
authority to issue AFDC policy 
statements through the ACF Regional 
and Assistant Regional Administrators 
without prior approval from Central 


Office depending upon the significance 
of the policy involved 

Comment: One commenter 
recommended that we establish a 
system to share policy statements firom 
each Regional Office with all States 
when appropriate. 

Response: We will explore the 
feasibility of such a system. 

Declaration of State of Emergency or 
Disaster 

Section 408(c)(3)(D) of the Act 
provides that an assistance payment 
issued by a State shall not be 
considered an erroneous payment if the 
pa>7iient is in error solely because of the 
occurrence of an event in the State that 
results in a declaration of a state of 
emergency or major disaster by the 
President or the Governor of the State. 
The proposed regulations at 
S 205.42(d}(2)(iii) included this as one of 
the t>pe8 of payment errors which 
would not be counted in the 
determination of a State's error rate. 

W^e specified in the NPRM that the 
state of emergency or major disaster 
roust be declared pursuant to Federal or 
State statute and the event must directly 
afiect the State's ability to make correct 
payments. We also specified that the 
State must provide adequate 
documentation of the event and its 
impact on the State's eligibility and 
payment determination process for 
consideration by the Department. 
Request for error exclusion under this 
provision must be submitted in writing 
to the Department as soon as possible 
after a state of emergency or disaster is 
declared. The request must include: a 
copy of the declaration: a detailed 
explanation of the circumstances; 
identification of the affected 
jurisdictions: the reason(s) why the 
State's ability to make correct payments 
has been or will be impaired: the length 
of time required to overcome the effects 
of the emergency or disaster; and the 
actions the State is taking to minimize 
the magnitude and duration of the 
negative effect. The Department would 
consider the appropriateness of each 
request and notify the State accordingly. 
The State would be required to continue 
to cite errors in accordance with 
permissible State practice until a 
decision on its request is made. If the 
request is appropriate, errors due solely 
to the effects of the emergency or 
disaster would be excluded in the 
determination of the State's error rate 
beginning with the date of the 
emergenc>' or disaster. 

Comment: A number of commenters 
indicated that the proposed rules on 
declaration of a state of emergency or 
major disaster were too restrictive. They 


pointed out that section 408(c)(3)(D)(i) of 
the Act neither ties the declaration of an 
emergency or disaster to a particular 
statute, nor prescribes the extensive 
documentation requirements set forth in 
the proposed regulations. 

Response: Vie agree that section 408 
of the Act does not specifically tie the 
required declaration to Federal or State 
laws governing emergency, emergency 
response, or relief. Accordingly, the final 
rule at § 205.42(d)(2)(iii) does not 
contain this limitation. 

In order to establish that an erroneous 
payment was directly the result of an 
emergency or disaster, the proposed 
regulations specified required 
documentation to be submitted by a 
State. While section 408 does not 
identify specific docutoentation, w^e 
believe that an evaluation is appropriate 
in order for us to assess which, if any. 
erroneous payments were the direct 
result of the emergency or disaster. In 
response to the concerns raised, we 
reviewed the proposed documentation 
requirements and determined they could 
be streamlined. In the final rule, we 
removed the proposed requirements to 
determine the length of time required to 
overcome the emergency or disaster and 
to identify actions taken by the State to 
minimize the effects. 

Monthly Reporting 

Section 408(c)(3)(E] of the Act 
excludes, for QC purposes, errors which 
result from the failure of a family to 
submit monthly reports to the State 
pursuant to section 402(a)(14), if the 
failure did not affect the amount of the 
payment. Under section 402(a)(14) of the 
Act, as amended by section 5051 of 
OBRA of 1990. failure to submit a 
monthly report where required under a 
State plan option, results in an 
assistance unit becoming ineligible for 
assistance payments. We interpreted the 
language of the Act to exclude the 
ineligibility of the assistance unit which 
results from a failure to submit the 
monthly report where required by the 
State. Otherwise, the failure to submit a 
monthly report would always affect the 
amount of payment, since it is a 
condition of eligibility, and section 
408(cJ(3)(E) would have no effect. Based 
on this interpretation, we will no longer 
cite as an error failure to file a monthly 
report where required. However, 
information that should have been 
reported on the monthly report will 
continue to be evaluated for its effect on 
the accuracy of the payment and errors 
will be cited as appropriate. 
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Payments Considered Erroneous 

Section 408(c)(4) of the Act identifies 
two types of payment errors which 
occur solely as a result of the failure of 
AFDC recipients to meet statutory 
conditions of eligibility and which count 
in the computation of a State's error 
rate. These conditions are the failure to 
assign child support rights without good 
cause and the failure to apply for or 
provide a Social Security number (SSN) 
for each person in the assistance unit 
Since section 408 does not address other 
factors of eligibility, including such 
factors as income and resource limits, 
we believe Congress intended that 
adherence to all other statutory 
eligibility factors would continue under 
the revised QC system. We believe that 
these two requirements were included in 
section 408 to affirm the congressional 
view of their importance. Moreover, 
section 408 did not repeal basic 
statutory requirements of the AFDC 
program, but clarified how QC must 
review certain eligibility factors for the 
purpose of calculating the error rate. 

All statutory conditions of eligibiUty 
are important, serve program ol^ectivea 
and must be met for an tndividu^ to be 
eligible for assistance. The continued 
QC review of assignment of child 
support rights and enumeration 
requirements emphasize payment 
accuracy, effective management 
objectives, and provide mformalion to 
improve verification capability to reduce 
the need for assistance by kientifying 
means for support other than AFDC 
assistance. 

Since section 408(c)(4)(B) of the Act 
specifies that the enumeration 
requirement is met if an application for 
an SSN is made within 30 calendar days 
after the date of application for AFDC, 
we have included this requirement in 
the final regulations at § 2(^.42td)(2)(v). 
Payments made during the 30-day period 
to recipients ivho have not met the 
enumeration requirement will be 
considered as correct payments 
provided all other factors of eligibility 
are met 

Comment Many commenters 
disagreed with our interpretation of the 
section 408(c)(4) provisions. They 
indicated that since the statute 
expressly identified only two eligibihty 
requirements (assignment and SSN) 
which could result in an erroneous 
payment then other requirements, if not 
met should not result in erroneous 
payments. 

Response: We continue to believe our 
interpretation is correct To accept the 
interpretation suggested by many 
commenters would frustrate the purpose 
of section 408(a) of the Act which is to 


improve the accuracy of payments of aid 
to families with dependent children 
’'Erroneous payments” as defined in 
section 408(m)(6) is a far broader 
concept than *'an erroneous payment” 
set foi^ in section 408(cK4). 
Furthermore, if the only erroneous 
payments were those in section 
408(c)(4). there would be no need to 
specif^rin section 40a(c)(3) that certain 
payments are not erroneous. Therefore, 
section 408(c)(4) does not constitute all 
erroneous payments. 

Comment Several commenters said 
that the phrase in the NPRM—“failure to 
• • * provide a socied security 
number”—is not contained within the 
language of the statute and, therefore, is 
beyond congressional intent. 

Response: Section 408(c)(4)(B) must be 
read together with section 1137(a)(1) of 
the Act. Section 1137(a)(1) contains the 
enumeration requirement and pro\ides 
that as a condition of eligibility for 
AFDC payments, a State shall require 
that each applicant for or recipient of 
benefits furnish to the State his social 
security account number. When these 
two sections are read together, it follows 
that, unless the State can secure the 
number through procedures established 
with the Social Security Administration, 
validation cannot be accomplished 
when an applicant or recipiimt to whom 
an SSN was issued does not provide the 
number to the agency. Thus, failure to 
furnish an SSN will constitute an 
erroneous payment for QC error rate 
determinafion purposes. 

Comment Several commenters were 
concerned that the regulation does not 
provide additional time in “Enumeration 
at Birth” (EAB) cases for the applicant 
or recipient to provide the SSN for the 
newborn. They believe that more time is 
needed because the EAB procedure does 
not provide for automated feedback of 
the number. Some commenters 
recommended that the time frame for 
such cases be keyed to the next 
redetemiina t ion. 

Response: We have changed the 
proposed rule at $ 205.42{d)(2)(v)(B) to 
provide that a payment error shall not 
be counted in ^e computation of a 
State’s error rate if a recipient makes 
application for an SSN throu^ the EAB 
project and furnishes the number to the 
State by the next redetermination period 
or within six months after the recipient 
of the SSN. whichever is earlier. We 
have decided not to extend the time 
period to 12 months for monthly 
reporting cases and error-prone profiling 
cases where the formal determination of 
eligibility is conducted on an annual 
basis. We believe to do so would 
constitute an unreasonable delay in 
ensuring compliance with a basic 


condition of eligibility. We have also 
decided to limit this time extension for 
furnishing the SSNs to EAB cases 
because procedures are available to 
secure issued numbers in other cases 
through data exchange agreements 
established with the Social Security 
Administration. 

Comment One commenter requested 
clarification of what effect the 30-<iay 
grace period, provided in section 
408(c)(4)(B) of the Act will have on the 
existing SSN eligibility requirements at 
S 205.52(a)(2). 

Response: Section 408 specifies what 
constitutes a payment error for 
determining State error rates and 
potential disallowances under the QC 
system. Applicants and recipients of 
AFDC are still required to meet the 
eligibility requirements under program 
regulations. Thus, the SSN eligibility 
requirement i 205.52(a)(2) is unchanged 
by the 30-day QC grace period. 

Comment Two commenters requested 
clarificatioQ on how the 30-day grace 
period will apply to new-born children. 

Response: We will retain the existing 
policy as provided in Action Transmittal 
FSA~AT-»-21, dated August 30. 

Under this policy, the change in 
circumstance provisions in the 
regulations at 5 205.42(d)(1) apply. The 
birth of a child constitutes a change in 
circumstances and the parentfs) has 
until the second month after the birth of 
the child, or the discharge of the mother 
from the hospital, to apply for an SSN. 

Comment One commenter suggested 
that we revise the proposed 
9 205.42(d)(2)(v] relation to include a 
"good cause” provision for failure to 
meet the enumeration requirement when 
an applicant does not have the required 
documentation needed by the Social 
Security Administration. The coramenler 
suggested that this may be one area for 
compatibility with the Food Stamp 
Program in the Departinent of 
Agriculture. 

Response: We have not included a 
"good cause” provision in the final 
regulations. S^tion 1778 of Public Law 
101-624, enacted hi November 1990, 
requires the Department of Agriculture 
to establish an "Advisory Committee on 
Welfare Simplification and 
Coi^dination.” This Coramitiee is to 
identify the signifxant differences 
among a variety of programSr including 
Food Stamps and AFDC. and to make 
recommendations for common or 
simplified programs. Changes, such es 
the commenter proposed, will be 
considered by that Committee. 
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Treatment of Fair Hearing Decisions 

The NPRM incorporated current 
policy on treatment of fair hearing 
decisions in QC payment error cases. A 
change to a QC-identified payment error 
cis a result of a fair hearing decision 
would be permitted provided the Stale 
had defended the adverse action during 
the hearing process, and the dedsion 
was based only on the facts of the case 
at the lime of the QC review. In addition 
to the above criteria, we proposed to 
establish a time limit of 11 months after 
the end of the annual sample period to 
which the error rates would apply, for 
States to submit requests for such 
changes. These requests would not be 
considered after that time. 

In the proposed regulations at 
§ 20S.43(d]. we established one year 
after the end of the annual sample 
period, or within 80 calendar days of the 
last decision of the QC Review Panel, 
whichever is later, as the target date for 
the release of the error rates. Since the 
national average error rate achieved in a 
year constitutes the error rate tolerance 
level that will be used to measure State 
performance for the same year, it is 
essentia! that once the State error rates 
are released, no further error rate 
adjustment be considered. The 30-day 
period between the submittal deadline 
for requests for changes due to fair 
hearing decisions and the expected error 
rate release date is necessary in order 
for the Department to evaluate the 
circumstances of the request and make 
any necessary adjustment in the error 
rates. Since these would not be 
difference cases, we decided that we 
could give States this much time and 
still issue final error rates 12 months 
after the end of the fiscal year. 

Comment: A numlmr of commenters 
cxpres.sed belief that the proposed 
regulation unreasonably limits to 11 
months the time States have to seek 
adjustments of their error rates as a 
result of fair hearing decisions. They 
believe the Department has arbitrarily 
imposed the 11-month deadline for fair 
hearing adjustments and that the 
decision is not supported by the Act. 

Response: We continue to believe the 
proposed time limit is necessary and 
reasonable given congressional concern 
and required annual reporting by the 
Secretary about timely release of enor 
rates and pnimpt notification to States 
of potential disallowances. Since the 
national error rate tolerance each year 
is the weighted average of all State error 
rates, it is essential that all adjustments 
to error findings be made prior to 
computing final error rates. As indicated 
at § 205.43(d). the target date for 
notifying eacdi State of its final error 


rates is 12 months after the end of the 
annual sample period or within 30 
calendar days of the resolution by the 
QC Review Panel of all differences, 
whichever is later. In recognition that 
issuance of a^^al decisions by the QC 
Review Pane! could result in issuance of 
error rates beyond the 12-month target, 
we have provided in the final 
regulations at § 205.42(d)(2)(vi)(C) an 
extension of the deadline for 
consideration of fair hearing 
adjustments if such delays should occur. 
Therefore, the deadline for receipt of 
requests for error rale adjustments as a 
result of fair hearing decisions shall be 
11 months after the end of the annual 
sample period or the date of the last 
appeal decision by the QC Review 
Panel, whichever is later. Should a State 
be subject to a disallowance, the State is 
afforded the opportunity to challenge 
the disallowance before the 
Departmental Appeals Board (DAB) 
based on the lack of inclusion of fair 
hearing decisions issued after the 
deadline. 

We have also changed proposed rules 
at § 205.42(d)(2)(vi)(A) to clarify that 
“facts’* evaluated in relation to the fair 
hearing decision are the actual case 
circumstances that existed as of the 
review month. 

Sample Disposition and Data 
Submission Time Frames 

Prior regulations required States to 
dispose of and report findings on QC 
sample cases based on the following 
completion standards: 90 percent or all 
but five cases within 75 days after each 
sample month: 95 percent or all but five 
cases within 95 days after each sample 
month; and 100 percent within 120 days 
of the sample month. We proposed in 
the NPRM at 5 205.42(e) somevi'hat more 
stringent standards to ensure more 
timely establishment and issuance of 
State error rates. States would be 
required to dispose of and report 
findings on sample cases as follows: 75 
percent within 75 days after each 
sample month, and 100 percent %vithin 95 
days after the end of each sample 
month. 

We also proposed In the NPRM at 
§ 205.42(0(1) to waive the *75 percent In 
75 days** disposition standard where the 
Department has approved an alternate 
sample disposition plan based on 
permanent or recurring events in the 
Stale at certain limes of the year. Unless 
the Department has approved a 
temporary alternate sample disposition 
plan for a particular annual sample 
period because of an unforeseen event 
in that year (as indicated in 
§ 205.42(0(2)). States would be required 
to submit a report immediately on cases 


that remain pending 95 days after the 
end of the sample month explaining why 
each case was not disposed of and the 
date by which it will be. The 
Department could grant an extension to 
the sample disposition time frame for 
individual cases that e.xceeded the 95- 
day deadline if sufficient justification for 
each overdue case was provided. 
However, in the proposed rules a! 

§ 205.42(h)(2). in the event of a 
significant failure on the part of the 
State to dispose of the required number 
of monthly AFDC sample cases within 
the proposed time frames, or time 
frames approved under a temporary 
alternate disposition plan, the 
Department could initiate action to 
establish the State's error rate. 

The provision for an alternate sample 
disposition plan existed under prior 
regulations at § 205.40(b)(3). The 
extension to the time frame for 
individual cases where an alternate 
disposition has not been submitted or 
approved is new. 

Comment: We received 47 comments 
on the sample completion time frames 
from State agencies and others. The 
commenters were universally opposed 
to shortening the disposition standard 
from 120 days to 95 days. Some 
commenters recommended a single 120- 
day standard; others opposed the 
required written justification for cases 
exceeding the 95-day standard, viewing 
it as an unnecessary burden. 
Commenters argued that the shortened 
time frames would force States to issue 
findings on sample cases before all 
information and verifications were 
secured. Some noted that the proposed 
completion standards would reduce 
State flexibility in managing Its 
workload and that shrinking State 
resources would make it difficult to 
meet existing standards, let alone the 
proposed more rigorous ones. A number 
of commenters agreed with the 
percentage completion reduction for the 
75-day standard. 

Response: We are persuaded that 
shortened sample completion time 
frames wrould create a significant 
administrative burden, reduce Stale 
flexibility in managing shrinking staff 
resources, and not result in appreciable 
reduction in the time necessary to 
establish and issue Stale error rates. We 
have, therefore, provided in the final 
rule at § 205.42(e) for the retention of the 
prior standards with modification of the 
75-day requirement (i.e., incorporating 
the proposed 75-percent completion 
requirement within the 75-day 
standard). How’ever, we have not 
included the proposed requirement of a 
written justification for cases exceeding 
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the lOO-percenl completion standard. 
While a single 120-day deadline was 
recommended both in our consultation 
with States prior to development of the 
proposed regulations and in comments 
to the proposed regulations, we have 
included in the final regulations the 
proposed interim deadlines to ensure an 
even flow of work at both the State and 
Federal level. We believe the new 
interim disposition deadlines are 
reasonable and achievable as 
dpmonstrated by past performance. 

Federal Re-review of State Sample 
Cases 

We indicated in the preamble to the 
proposed regulations that we intended 
to use similar disposition time frames 
for completion of the Federal re-reviews 
as those imposed on the States. 

Comment: Several commenters 
indicated that section 406(h)(1)(A) of the 
Social Security Act required the 
Department to include the Federal 
subsample disposition standards in the 
regulations. A few commenters 
suggested that State findings for 
subsample cases not disposed of within 
the Federal completion deadlines be 
automatically considered correct. 

Response: We have no objection to 
including the Federal subsampie 
disposition standards in the regulations. 
We have adopted the same disposition 
time frames applicable to the States and 
have added the specifications to the 
final regulations at § 205.42(g)(4). We 
reject the suggestion that should the 
Federal staff fail to dispose of the 
subsample cases by the disposition 
deadline, the State finding should be 
considered correct. The purpose of the 
Federal subsample is to validate the 
results in the Slate sample. The proposal 
w'ould result in invalid State and 
national error rates. If we find in the 
Federal subsample that the State 
disposed of a case prior to receipt of all 
verification information in order to meet 
the disposition deadline, the missing 
information will be secured, evaluated 
and utilized in the computation of the 
regressed estimate of the State error 
rale. We have and will continue to 
monitor the Federal timely completion of 
the subsample closely and take remedial 
action where necessary. 

Comment: Several commenters raised 
concerns about the nature of Stale 
records used in the Federal re-review 
and the time frame for submitting these 
records to the Federal agency. These 
commenters believe that States should 
be allowed to submit legible copies or 
original records within 10 working days 
of receipt of the Federal request for the 
records. The postmarked date on the 


record submitted should be considered 
the date of receipt. 

Response: The prior regulations at 
§ 205.40(b](2)(iv) contained the 
requirement to fumi.sh records to the 
Department for the conduct of the 
Federal subsampie reviews. We 
inadvertently changed the wording 
when we incorporated this requirement 
into the proposed regulation. The final 
regulation at § 205.42(g)(1) allows for 
submittal of original or legible copies of 
case records within 10 calendar days 
beginning with the date the State 
receives the request for the records. We 
believe 10 calendar days is sufficient 
time to furnish the required records. 

This time frame reiterates the prior 
existing rec^uirement, which States have 
consistently met. 

Failure to Complete Sample 

Pursuant to section 408(b)(1)(B) of the 
Act, if a State fails to provide the 
Department with information necessary 
to determine a State's AFDC error rate, 
the Department, directly or through 
contractual or other arrangements as 
determined appropriate, shall establish 
the error rate for the State on the basis 
of the best data reasonably available to 
the Department and in accordance with 
the statistical methods that would apply 
if the reviews were conducted by the 
Stale. 

We interpreted this section of the Act 
in the NPRM at § 205.42(h) to mean that 
the Stale must complete a proper 
sample, that the results of this sample 
must be reported timely, and that 
payment and eligibility records must be 
provided promptly upon request for the 
Federal re-review. By "proper sample", 
we mean that the State has completed a 
sample in accordance with federally 
prescribed instructions as set forth in 
QC Manual, sections 2 and 3. Thus, if a 
Slate does not follow the federally 
prescribed instructions, or if the State 
does not select the sample in 
accordance with its approved sampling 
plan, the sample will be considered 
invalid, unreliable, or both. Similarly, if 
a State does not complete the federally 
prescribed minimum number of reviews 
and submit the review data in a timely 
manner, the available sample findings 
will be considered to be unreliable. 

Stale records must be supplied for the 
Federal re-review timely to enable the 
Department to meet the proposed time 
frames for establishing and issuing the 
Stale error rates. 

We have interpreted that the statutory 
language that the department shall use 
the best data "reasonably" available as 
authorizing the Department to determine 
the method(s) to be used to establish the 
State's error rate. Thus, the actual 


method used would depend on the 
particular circumstances involved. Some 
of the circumstances we would consider 
include the timing and extent of a 
State's non-cooperation, and the time 
and resources available to the 
Department. For example, from the 
beginning of the annual sample period a 
State completed a valid but less reliable 
sample because the sample contained 
fewer than the prescribed number of 
AFDC active case reviews. We might 
combine this State sample with the 
Federal subsample of this State sample 
and add an additional federal sample 
(de novo review) to determine the 
State's error rate. However, if we have 
reason to question the State's findings, 
we might conduct an audit directly or 
through a contractual agreement with a 
third party. 

Similarly, if we had reason to question 
the validity of the reviews being 
conducted by the State because the 
State did not conduct its reviews and 
verification in accordance with federally 
prescribed procedures or improperly 
excluded cases from its sample, and the 
State failed to timely take the remedial 
action that was indicated, it might 
become necessary for us to complete 
these reviews. 

Comment: Several commenters 
objected to the necessity of our 
proposed provision and the broad 
discretionary authority it provided the 
Department in determining when a Slate 
"failed to complete the sample." 

Response: Section 406(b)(1)(B) of the 
Act contains the authority for this 
regulatory provision. It indicates that if 
a State fails to conduct and complete a 
sample on a timely basis, the Secretary 
may complete the State's sample and 
charge the State the cost of this effort. 
The final regulations provide for 
notification to a State of failure to 
complete its sample and afford the State 
an opportunity to negotiate a solution 
before we take action to complete the 
Stale's sample. We. therefore, believe 
that the regulation is necessary, 
reasonable, and consistent with the 
intent of the statute. 

Comment: One commenter suggested 
that we could strengthen the proposed 
regulation by requiring the State to 
develop a QC operational plan to be 
approved by the Department prior to the 
start of each review period. Both parties 
would have a clear understanding of 
what would be required, and 
deficiencies could be identified easily 
and detected earlier. 

Response: We disagree that this 
suggestion would strengthen the 
regulation. We believe the current QC 
system—which makes use of the 





Federal Register / Vol. 57, No. 198 / Tuesday. October 13, 1992 / Rules and Regulations 46797 


approved State plan, the approved 
sampling plan, the QC Manuals, the 
statute and the regulations—clearly 
defines the requirements. QC reviews to 
permissible State practice (as specified 
in the approved State plan) and not to 
Stale operating procedures. 

Differences in Review Findings 

Section 408(b)(3). in describing the 
process for resolving differences 
i>etween State and Federal AFDC 
review findings, indicates that a 
•‘difference case” is a case in which the 
Department finds the case erroneously 
paid, and the State review determined it 
correctly paid. We believe that a 
somewhat broader concept is 
appropriate in order to address other 
types of inconsistencies between State 
and Federal review findings, e.g.. the 
State finds a case incorrectly paid and 
the Federal review' finds the case 
corrccUy paid. 

Accordingly, in the proposed 
regulations at § 20S.42(t). we defined a 
difference case as a disagreement 
between Stale and Federal review 
findings that may affect the State*s 
official payment error rate. This 
definition incorporated our current 
operational definition in the QC Manual, 
section 3. Specifically, a difference case 
would be a Federal re-review case 
where there is a disagreement between 
(1) a Stale review and Federal re-review 
finding of a correct payment, 
overpayTTient, or a payment to an 
ineligible case, or (2) a State finding of a 
correct payment, overpayment, 
underpayment, or a payment to an 
ineligible case and a Federal finding that 
the sample case should be dropped from 
the QC review. 

Comment One commenler pointed out 
that the proposed regulations neglected 
to include an underpayment case In the 
definition. 

Response: We agree. Since the 
underpayment case was inadvertently 
omitted from the definition, wc have 
added it to the final regulation at 
5 205.42(i). 

Comment One commenler proposed 
(hat the regulations also extend to the 
State the opportunity to seek 
administrative relief when the Federal 
review finding disagrees with a State 
finding that a sample case should be 
dropped from the QC review. The 
commenter believed that this situation 
should be subject to the same resolution 
process as any other difference that is 
cited by Federal re-review since it may 
affect the State's official payment error 
rate. 

Response: Section 408(b)(3) defines a 
difference case as any case in the 
subsampic in which the Secretary finds 


an erroneous payment and which the 
Stale’s review determined the payment 
to be correct. Thus, the underlying 
concept of a “difference case”is a 
Federal-State disagreement regarding 
the amount of payment made to a case. 

However, “dropped cases” are not 
•‘difference cases.” We review all Stale- 
dropped sample cases to ensure that all 
reviewabie sample cases are included in 
the determination of a State's payment 
error rate. When we find that a sample 
case dropped from the QC review by a 
State is reviewabie. the case is returned 
to the State to complete the review and 
determine the correctness of the 
payment made. When we find that a 
State-dropped case is not reviewabie. 
the case is dropped from the sample 
because neither the State nor the 
Federal review can be completed. 

Comment Another commenter 
proposed that the resolution process be 
expanded to include situations where a 
State finding of error, agreed to by the 
Federal review, is later discovered by 
the Slate to be incorrect. 

Response: To ensure 
representativeness of the Federal 
subsample and unbiased error rate 
estimates, the original Slate finding must 
be fixed prior to Federal subsample 
selection and not changed thereafter. 
While we believe the situation 
presented would be extremely rare and. 
thus, regulating in this area is not 
warranted, we would consider new 
information provided by the State on a 
case-by-case basis if such information 
was provided prior to resolution of all 
differences by the QC Review Panel 
(Panel). 

Comment Several commenters 
requested that there be a provision that 
allows for informal resolution of 
differences between State and Federal 
sample case findings. The fell that such 
a provision would result in a more 
expedited resolution of many of the 
differences. 

Response: We believe it would be 
inappropriate to include a provision for 
informal resolution of differences, either 
before they are formally cited by 
Federal regional staff or during the 
formal resolution process. Such a 
practice could result in inconsistent and 
inequitable treatment of differences 
among States. These resolution 
procedures, however, do not preclude 
informal discussions to clarify points 
during the resolution process. 

Comment Several commenters 
suggested that we modify the proposed 
regulations to require that State 
notification of a Federal difference be 
sent only by certified mail. 

Response: We decline to include this 
restriction in the final regulations. There 


are other methods for ensuring uniform 
measurement of the dale of receipt by 
(he State of a difference notification. We 
will use the method that is appropriate 
to a particular situation. 

Comment A number of commenters 
suggested that a full 30 days should be 
allowed for both State responses to 
Federal disagreement notices and 
appeals of the RA's decisions to the 
Panel. The extra two days would ease 
logistical consideration without 
compromising the congressional intent 
for timely release of the error rates. 

Response: We have revised the 
regulations at § 205.42(i) (2) and (4) to 
provide that the State shall respond to 
the difference notification agreeing or 
indicating the reason for disagreeing 
with the Federal finding within 30 days. 
Responses postmarked, otherwise 
officially dated, or delivered by the 30th 
calendar day after the date of receipt of 
the difference letter shall have r.icl the 
time frame. If the deadline is a Saturday. 
Sunday, legal holiday, or an office 
closing, the deadline shall be extended 
to the next business day. If the State 
fails to respond within the 30-day time 
frame, the Federal finding shall be the 
final decision of the Department. If the 
State disagrees with the RA’s decision, 
it may seek review with the Panel. The 
30-day time frame would apply. 

Comment Several States suggested 
that the lime frame for the RA's decision 
on a State’s appeal of a difference be set 
at 30 calendar days, instead of the 
proposed 21 calendar days, for a 
decision or interim response pending 
review of law or policy. They thought 
the proposed standard was inequitable 
and would result in mdefinite delays in 
processing appeals. 

Response: We have not changed the 
21 -day time frame specified in the 
proposed regulations. We believe it is 
appropriate for the RA, on an exception 
basis, to provide interim responses to 
State appeals pending review of the law. 
regulations or policy. It is essential that 
the RA's decisions to sustain or reverse 
the initial Federal findings be consistent 
with national policy. Where 
consultation on that policy is necessary, 
it is provided for under the 21-day 
standard. Furthermore, our experience 
over a number of years indicates that 
the vast majority of difference cases are 
decided by the RA within the 21-day 
time frame. 

Quality Control Review Pane! 

Under prior procedures, there was a 
two-step administrative appeal process 
for resolving differences l^tween State 
and Federal active AFDC review 
findings within the ACR regional office. 
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Section 408(b)(4) of the Act requires that 
there be a QC Review Panel (Panel) to 
review Stale appeals of QC difference 
cases. After consultation with State 
representatives, we decided to retain 
one appeal level within ACF, the appeal 
to the ACF RA, to ensure the accuracy 
of the Federal difference decision before 
involving the Panel. We retained the 
prior 28-day lime frame for States to 
request a review by the RA. In the 
proposed regulations at § 205.42(i)(2). 
we defined the 28 calendar days in 
terms of the receipt date of the 
difference notification and the 
postmarked date of the appeal letter. 
This definition was consistent with the 
State representatives’ request for a 
change in how the time frame should be 
measured. 

Given the congressional desire for 
timely release of error rates, we 
proposed that States have 28 calendar 
days from the receipt of the R.^'s 
decision to sustain a difference case to 
submit an appeal of the difference to the 
Panel. (We plan to send difference 
notifications and RAs* appeal decisions 
via telefax or certified mail to ensure 
uniform measurement of a State’s 
receipt date.) The appeal request would 
include all supporting documentation. 
The proposed regulations did not limit 
the kinds of documentation a State may 
submit to substantiate its position. 
However, the appeal could only be 
based on issues that were raised in the 
initial appeal to the RA. In addition, the 
State would be required to send an 
informational copy of its appeal request 
to the RA concurrent with the submittal 
of the request to the Panel. 

We proposed in the NPRM a target 60- 
day time period for the Panel to render a 
decision after receipt of a State's appeal 
request. Sixty days was viewed as a . 
goal since a complex issue requiring 
supplemental information from the 
Stale, or the RA, could delay (he 
decision. Sections 408(b)(5) (C) and (D) 
provide that decisions of the Panel in 
difference cases shall constitute those of 
the Secretary and that such decisions 
are not appealable. We interpreted this 
to mean that the Secretary may delegate 
these decisions to the Panel but retains 
authority to review individual 
differences cases. If a State appealed a 
disallowance for an error rate in excess 
of the national standard to the 
Departmental Appeals Board, the * 
decision of the Panel, or the Secretary, 
in difference cases would not be 
reviewable by the Board. 

The Panel was created to ensure an 
independent evaluation of difference 
cases since the findings in the Federal 
subsample are critical in determining 


the State's error rale. Consistent with a 
delegation of authority to the Chair of 
the Departmental Appeals Board (DAB), 
signed by the Secretary of February 19. 
1992, the function of the Panel is being 
performed by staff attorneys of the 
Board. The regulations at § 205.42(i) (4) 
and (5) specify the time frames and 
general procedures to be followed when 
the Stale disagrees with the RA’s 
decision and seeks review with the 
Panel. 

Comment: Several commenters noted 
that there are no provisions in the 
proposed regulations regarding the size 
or the Panel or the composition of its 
members. Two commenters 
recommended a constituency of three 
members—a Federal representative, an 
independent party and a Stale agency 
representative, with the latter to be 
selected by the Department from a pool 
of State-recommended Individuals. Two 
other commenters also suggested that at 
least one Panel member represent the 
States. 

Response: We received these 
recommendations during our earlier 
discussions with State representatives. 
We believe that the current Panel 
composition and location address the 
commenters' concerns for an 
independent and impartial review body. 
In this connection, we note that there 
are no requirements in the statute 
regarding the size or composition of the 
Panel membership. The statute only 
requires that there be a Panel. 

CommenL Many commenters objected 
to the proposed rule which required that 
States file an appeal and submit all 
supporting documentation with (he 
Panel within 28 calendar days of receipt 
of the RA’s decision to sustain a 
difference. Most suggested a 30-day 
deadline to file the appeal and with a 
minimum of 15 additional days after 
filing to provide all supporting 
documentation. 

Response: We have revised the 
proposed regulations at § 205.42(i)(4] to 
provide 30 calendar days after the 
receipt of the RA's decision for the State 
to file an appeal and provide supporting 
documentation of the difference to the 
Panel. We believe 30 days is a 
reasonable time frame for a State to 
develop its arguments and submit 
supporting documentation for its appeal. 
However, in recognition of unusual 
circumstances that can arise, extensions 
may be granted by the Panel where good 
cause is shown. 

Comment: One commenter suggested 
amending the proposed regulations at 
§ 205.42(i). in general, and § 205.42(i)(4) 
in particular, to provide for situations 
where an appeal of a difference is 


delivered to its destination without 
benefit of a postmark. This situation can 
occur when overnight delivery or courier 
service is used. 

Response: We agree that clarification 
in the regulations to address different 
forms of delivery is warranted. 
Therefore, the final regulations at 
§ 205.42(i)(2) and (4) provide that a 
State’s appeal request must be 
postmarked, otherwise officially dated, 
or delivered to the Panel by the stated 
deadline. Where no delivery service is 
used because the State has hand- 
delivered or telefaxed the appeal 
request, the Regional Office and the 
Panel will use a date-stamp or the date 
of transmission for purposes of the 
deadline. 

Comment: Several commenters fell 
that the 60-day target for the Panel to 
render a decision is unnecessarily broad 
and lacks justification. They suggested 
that a decision on State appeals should 
be rendered in 30 days, tf not. the State 
finding should be accepted by default. 
One commenter suggested that the case 
should be dropped from the subsample 
if a decision on the appeal request is not 
reached by the deadline. 

Response: There is no legitimate basis 
for dropping or accepting by default a 
State finding simply because the State's 
appeal of the Federal finding goes 
beyond the anticipated time for a 
decision. Therefore, we decline to make 
such a change. However, we have 
changed the proposed regulations at 
§ 205.42(i)(5) to indicate that the Panel 
shall notify the State of its decision 
within a target date of 45 calendar days 
following the completion of the record in 
the case as determined by the Panel. We 
have retained the reference to "a target 
date” for the decision to allow the Panel 
more time to render a sound decision 
where issues under appeal are complex. 

Comment: Many commenters objected 
to the limitation proposed in the NPRM 
at § 205.42(i)(4) that the appeal to the 
Panel of a difference case can only be 
based on issues raised during the initial 
appeal to the RA. They contend that the 
statute provides no such limitation. 

Response: This limitation is not 
included in the final regulations. 
However, States are to appeal 
difference cases initially to the RA. Any 
difference case appealed directly to the 
Panel will not be considered until the 
RA renders a review decision. 

Section 205,43 Determination of 
Payment Error Rotes and Disallowances 
of Federal Financial Participation for 
Erroneous Payments 

This section sets forth the rules and 
procedures for calculating State AFDC 
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error rates and for disallowing Federal 
financial participation (FFP) to the 
States with erroneous payments in 
excess of the national standard for a 
fiscal year. This section also includes 
the disallowance notification and 
payment schedule and the 
administrative and judicial reviews of 
disallowances. 

AFDC Expenditures for Disallowance 
Purposes 

Comment: One commenter suggested 
excluding IV-D collections, recoveries 
and cancellations from the AFDC 
assistance expenditures before 
calculating the disallowance for a State. 
This change would preclude a Slate 
from paying disallowances on dollars 
which a State has returned to the 
Department. 

Response: Section 408(f)(1)( A) of the 
Act. for purposes of determining the 
basic disallowance, defines AFDC 
expenditures as total payments of aid to 
families with dependent children. It is 
this amount that is reviewed in the QC 
sample and not the paid amount less 
child support collections and AFDC 
recoveries or cancellations. The error 
rate is computed using the total monthly 
payments to the sample cases. 

Child Support Collection Rate 

In the proposed regulations, we 
defined the child support collection rale 
us the ratio of the sum of the number 
AFDC cases reported by the State IV-D 
agency for which an assignment and a 
collection were made under section 
402(a)(26) of the Social Security Act to 
the sum of the number of AFDC cases 
with such assignments reported by the 
Slate IV-D agency in the fiscal year. 

Comment: One commenter was 
concerned that the definition of the child 
support collection rate in the NPRM at 
§ 205.43(b)(1) would eventually be used 
for determining incentives under the 
child support enforcement program or 
for evaluating the child support 
enforcement program. The commenter 
also questioned the uppropriiiteness of 
setting the child support collection rate 
by comparing the number of AFDC 
cases with a collection to the number of 
AFDC cases referred to the Stale child 
support agency by the State AFDC 
agency. The concern was based on the 
fact that many of the AFDC rases 
referred to the child support agency lack 
the basic information (e.g., the name of 
the alleged father) to allow the child 
support agency lo have a reasonable 
chance of coileding support. The 
commenter suggested a definition that 
would compare the number of AFDC 
cases with a collection lo the number of 
AFDC cases with an established order. 


Response: The definition in the 
proposed rule is imposed by section 
408(m)(4) of the Act and applies only to 
the AFDC program for QC purposes. We 
have no intention of extending this 
definition to other areas. 

Using AFDC cases with an 
established order rather than AFDC 
cases referred to the child support 
agency would “improve” the child 
support collection rate of each State, but 
it would not create an incentive for 
States to obtain the missing information 
and support orders. Although this is not 
an easily solved problem. State agencies 
must begin to work more closely with 
one another and improve 
communications so that the needs of 
both programs are met and better results 
obtained. 

Weighting for the National Payment 
Error Rates 

To conform to standard statistical 
practice, we proposed to modify the 
weighting procedure used in determining 
the national overpayment and 
underpayment rales. Currently, the 
national overpayment (or 
Underpayment) rate is defined as the 
sum. over all States, of the product of 
each State's regressed overpayment (or 
underpayment) rate and total amount of 
assistance payments divided by the sum 
of the total amount of assistance 
payments of all Slates in the fiscal year, 
in the proposed regulations, the national 
overpayment (or underpayment) rale 
was defined as the ratio of the sum. over 
all States, of the product of each Slate's 
average monthly caseload and regressed 
average monthly erroneous assistance 
payment (or average monthly assistance 
payment that should have been made 
but was erroneously not made) per case, 
lo the sum. over all States, of the 
product of each State's average monthly 
caseload and average monthly pa’yment 
per case for the fiscal year. 

Comment: A number of commenters 
urged that we retain our current 
weighting procedures. They stated that 
the Department has not statistically 
proven that the proposed procedure 
represents a significantly more valid, 
reliable, and fairer method than the 
current method. Some commenters said 
that the proposed procedure was 
unclear and required interpretation and 
consultation to work. They also believed 
that the proposal increased the 
disallowance risk to ail States by 
producing a lower national error rate 
than that produced by the current 
procedure. 

Response: Both the current and 
proposed weighting procedures produce 
valid and reliable estimates of the 
national payment error rate. Based on 


five years of national average 
overpayment error rates, the difference 
in the estimates between the two 
procedures is extremely small. However, 
in light of the States' concerns, the fact 
that l>oth methods produce valid and 
reliable estimates, and the relatively 
small difference in the national average 
error rate estimates, we decided lo 
retain our prior weighting procedure. 

The final regulations at § 205.43(b) (3) 
and (6) reflect this decision. We also 
retain the prior weighting procedure for 
computing the payment error rale for 
States that use disproportionate 
stratified sampling. 

Comment: One commenter suggested 
that the Department use the weighting 
procedure currently used by the Food 
and Nutrition Service (FNS). 

Response: The FNS weighting 
procedure for calculating the national 
overissuance (or underissuance) rates is 
essentially the same as our prior 
procedures, and. thus, we see no reason 
to change. FNS weights each State error 
rate with the ratio of the State reported 
total issuances to total reported 
issuances of all States in calculating the 
national error rates. 

National Standard 

In § 205.43(b)(4) of ihe proposed 
regulations, we defined the national 
standard as the national overpayment 
rate for the fiscal year or four percent, 
whichever is larger. If a State’s 
overpayment rate exceeded the national 
standard for a fiscal year, its FTP would 
be reduced. The authority for this 
.standard is contained in section 408|f) of 
the Act. 

Comment: One commenter believed 
that the proposed definition of the 
national standard was not clear because 
it did not indicate whether the phrase 
"national overpayment rate” refers to 
the national rate before, or after, any 
error rate reductions are taken into 
account. 

Response: The definition of national 
overpayment is given In § 205.43(b)(3) of 
the regulation. It is the error rate before 
any reductions are taken. 

Comment: One commenter noted that 
the source of the total assistance 
payment data used for the error rate 
computation differs from the source 
used for the disallowance compulation. 
The commenter recommended that total 
payments derived from the QC sample 
cases should be used for both 
computations. 

Response: The commenler’s 
observation is correct. We use different 
data sources for total assistance 
payment expenditures in the two 
computations. For error rate 
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computations, we use the average 
monthly assistance payment per case 
derived from the review month's 
payments to the sample cases. For 
disallowance computations, however, 
we use the total assistance payments 
and the Federal share of such payments 
as reported by the States on their 
quarterly fmancial reports to the 
Department. Since we compute the 
regressed payment error rate from the 
sample cases for which QC reviews 
have been completed, the average 
payment derived from the sample cases 
is the better average to use for the error 
rate computation. In the 1987 study cited 
earlier, Westat. Inc, demonstrated that 
the statistical variance is small (i.e„ the 
error rale estimate is belter) when the 
average payment derived from the 
sample cases is used, instead of the 
average payment derived from the 
quarterly financial reported data. 

Westat not only proved that the average 
from the sample is appropriate, but 
recommended its use. 

On the other hand, the quarterly 
financial reports submitted by the States 
provide more accurate dollar figures for 
computing the disallowance amounts. 
The expenditure figures reported on the 
quarterly reports represent the actual 
assistance expenditures for which 
Federal matching is claimed. All Federal 
dollars claimed for a fiscal year are used 
in the computation of disallowances. 
Therefore, we will continue to use the 
two different expenditure sources; they 
provide the most accurate data for the 
two respective computations. 

Point Estimate of the Error Rote 

Section 205.43(c) of the proposed rules 
defined the Stale error rate as the point 
estimate of the regression estimator as 
set forth in the QC Manual, section 2, 

We used this method to calculate error 
rates prior to the enactment of OBRA of 
1989. Additionally, the conference report 
to this legislation, in describing the 
purpose and basis for the revised AFEXD 
QC 85 'Stem. states "(tjhe conferees 
assume that the Secretary will use the 
same statistical methods to estimate 
errors as have been used under the 
current system" (Congressional Record. 
119591, November 21.1989). 

Comment: A number of commeniers 
believes that the statute explicitly left 
only the question of the method to be 
used to make estimates of the error rate 
and that we should discuss the method 
with the States. Several commenters 
suggested we use alternative 
approaches. Other commenters 
recommended that we use the lower 
confidence bound instead of the point 
estimate as the official error rale. 


Response: We have discussed the 
issue of using the point estimate or the 
lower bound as this estimate for the 
official State and national error rates 
over the years. In consultation with 
State representatives prior to issuance 
of the proposed regulations, we 
indicated our intention to use the point 
estimate as the official error rate, and 
State expressed no substantive 
concerns. The conference report makes 
it clear that Congress assumed that we 
would continue to use the existing 
statistical methods, which includes the 
use of the point estimate, for estimating 
error rates. Use of the point estimate for 
calculating disallowances is the best 
and fairest method to all parties over 
time. It is ordinarily and appropriately 
used in practice when a sample estimate 
is used to allocate a payment amount 
between two parties. Given some 
unavoidable level of sampling error in 
the estimated State error rate, some risk 
always exists that the disallowance will 
be different from what would be 
determined if the true error rate was 
known. Fairness dictates tliat the risk 
should not be solely borne by either the 
Slate or the Federal government; rather, 
the risk should be equally shared. 
Alternative approaches offer various 
advantages, disadvantages and results 
which may be preferred, as a matter of 
individual choice. However, given the 
current partnership responsibilities of 
the States and the Department to carry 
out the complex and critical AFDC 
prt^ram, we believe that the point 
estimate of the error rate is the 
appropriate rate to use in determining 
disallowances. 

Error Rote NoUfication 

Under the regulations at § 205.43(d), 
we proposed that the Department's 
target date for notifying each Slate of its 
overpayment and underpayment rales 
and the national overpayment and 
underpayment rates would be one year 
after the end of the annual period to 
which the error rates apply, or within 30 
calendar days after the resolution by the 
Panel of all differences, whichever is 
later. While we would expect to release 
the error rales as close to the one-year 
target date as possible, we did not 
establish a fixed date in the proposed 
regulations for the following reasons: (1) 
final national error rates cannot be 
calculated until ail sample cases are 
completed and all differences are 
resolved; (2) if a State failed to complete 
a valid and reliable sample, we would 
need to establish the error rate for the 
State on the basis of the best data 
reasonably available and the calculation 
and release of error rates would likely 
be delayed; (3) a delay could also occur 


if an unforeseen event occturcd and we 
approved an alternate disposition plan 
which provided for the completion of the 
State sample beyond the prescribed time 
frames; (4) a delay in the timely 
adjudication of appeals by the Panel due 
to the complexity of appeal issues could 
also delay the release of the error rales. 

Comment Several commenters felt 
that the proposed target date for 
notifying each State of its error rates 
was inadequate for corrective action 
planning. TTiey requested that the 
regulations incorporate interim feedback 
of both State and Federal error rates 
throughout the review period until we 
produce final error rates. 

Responses We believe it is 
inappropriate to regulate or release 
Interim error rates. Such information 
would be meaningless. Accurate 
national payment error rates cannot be 
computed until all State and Federal 
reviews are completed and all 
differences are resolved by the Panel. 
The best information for corrective 
action planning is the States' own 
findings in tlieir QC samples. Since we 
advise States of differences In their 
findings as they occur in (he Federal re- 
review. States can plan corrective 
actions based on the review and 
analysis of these findings. 

Comment Several commenters 
suggested that the error rate notification 
should include all information necessary 
to allow estimation of the disallowance. 
One commenter would like a 30-day 
rebuttal period for detection of possible 
computational errors and a final 
notification date no later than 30 days 
following the rebuttal period added to 
the regulation. 

Response: The error rate notification 
letter will include all the necessary 
information to allow States to cak^late 
their QC disallowances. i.e., the national 
and the State's overpayment rates, 
underpayment rates and child support 
collection rates, arid the State's amount 
of overpayment recoveries, Aa for 
building a rebuttal period into the 
notification process, we do not believe 
this is necessary. If computational errors 
are identi^ed in the information 
provided to the States, we will make 
appropriate corrections. 

Adjusted Payment Error Rote 

We make several adjustments before 
we determine the amount of State's 
disallowance. If a State's underpayment 
rate is less than the national 
underpayment rate for the fiscal year, 
the State may request that its 
overpayment rate be reduced by the 
amount by which the national 
underpayment rate exceeds the State s 
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underpayment rale. Section 408(d)(3) of 
the Ac! provides that, at the request of 
the State, we may apply the 
underpayment reduction to either of the 
two following fiscal years instead of to 
the year to which the reduction would 
otherwise apply. In the NPRM. we have 
interpreted this to mean that a State 
may use the underpayment reduction 
earned in a fiscal year one time only, 
either in the year in which it is earned or 
in one of the following two years. Only 
one underpayment reduction may be 
applied to any given year. States w'hose 
unadjusted overpayment rate exceeds 
the national average will have 30 
calendar days from the receipt of 
notification of their error rates to advise 
us of their decision, where applicable, 
on how to apply the underpayment 
adjustment If the State does not notify 
us in writing within this time period, we 
will use the underpayment adjustment 
that would apply for the fiscal year. 

Comment: Most commonters believed 
that § 205.43(e)(l)(i) in the proposed 
regulations was inconsistent with the 
statute. They felt that since 
underpayment reductions could be used 
only over a three-year period, they 
should be allowed to combine these 
reductions as they wish for that period. 
They requested that the restriction on 
the combining of underpa^mient 
reductions be eliminated. 

Response: We decline to make the 
requested change. We believe Congress 
provided flexibility to the Slates in the 
application of the underpayment 
adjustment in recognition that, in any 
one year, a significant number of States 
would be below' the national standard. 

In order to encourage States to maintain 
low underpayment rates, even in a year 
when their payment error rates were 
below' the national standard, the statute 
allows for the adjustment to applied in 
one of the three years. Our policy of a 
one-time and^ion-cumuldtive 
application of the underpayment 
adjustment, as specified at 
§ ^5.43(e)(l)(i), is consistent with the 
adjustments to the disallowance for 
overpayment recoveries and child 
support collections, as provided in 
sections 408(f) (2) and (3) of the Act. 

Comment, One commenter believed 
that since Congress intended that all 
provisions take full effect in 1991. the 
underpayment rates for fiscal years 1989 
and 1990 should be utilized in the 
reductions of the overpayment rales for 
1991. 

Response: The first fiscal year to 
which the error rate formula set forth in 
section 408(d)(2) of the Act can apply is 
1991. Therefore, the application of the 
underpayment reduction specified in 
section 408(d)(3) of the Act can only 


apply beginning with fiscal year 1991, 
i.e., only the fiscal year 1991 
underpayment reduction can be applied 
to the 1991 error rate or to either of the 
two following fiscal year error rates 
(1992-1993). Furthermore, if the 
Congress had intended to allow States 
to apply an underpayment reduction to a 
fiscal year error rale based on 
underpayment error rates achieved in 
years prior to fiscal year 1991. it would 
have written section 408(d)(3) to provide 
that such reduction can be based on the 
underpayment error rate achieved in the 
current fiscal year or on the 
underpayment error rale achieved in 
either of the two preceding fiscal years. 
Therefore, the application defined in 
section 408(d)(3) cannot be used for any 
fiscal year prior to 1991. 

Calculation of Basic Disallowance 

A State's basic disallowance for a 
fiscal year was definfed in the NPRM at 
§ 205.43(e)(2) as the product of (1) the 
Federal share of the total amount of 
assistance paid under the State plan. (2) 
the difference between thfe State’s 
adjusted pa^'ment error and the national 
standard, and (3) the ratio of the 
difference between the Slate's adjusted 
error rate and the national standard to 
the national standard. 

Comment Several commenters 
pointed out that the proposed regulation 
omitted the part of the disallowance 
formula in the statute which ensures 
that a State's disallowance amount can 
never be greater than the Federal share 
of the State's overpay^nent above the 
national standard. 

Response: We have corrected this 
oversight in the final regulations at 
§ 205.43{e)(2)(iii). 

Comment: One commenter would like 
the final regulation to specify the 
number of decimal places and the 
rounding procedures to be used in the 
calculations of the error rates and 
disallowances. 

Response: Historically, we have not 
put this level of detail in the regulations 
and do not believe that it should be 
included. How'ever. we plan to use the 
same number of decimal places and the 
same rounding procedures as have been 
used in the past. We will round all error 
rates and child support collection rates 
to the nearest six decimal places (i.e.. 
four digits beyond the decimal point) 
and round all computed dollar values to 
the nearest dollar. 

Comment: Another commenter 
suggested that the Department should 
pick a point in time to freeze the 
information used to calculate the basic 
disallowance amounts in order to avoid 
constant revisions of disallowance 
amounts. The commenter believed there 


should be a tie-in to the target date for 
the release of the error rates and to the 
forms used to calculate disallowances 
whereby no further adjustment.^ would 
be allowed. 

Response: With the exception of 
computational errors, the States’ official 
error rates are frozen at the lime Slates 
are officially notified of the error rates, 
i.e., prior to the calculation of the basic 
disallowances. Historically, the 
Department has been willing to revise 
the actual amount of the disallowance 
based on the latest fiscal data on AFDC 
assistance expenditures up to the time 
w'hen the disallowance is collected. 

Reduction in Disallowance for 
Overpayment Recoveries 

Section 408(f)(2) of the Act requires 
that a State's basic disallowance for a 
fiscal year shall be reduced by its 
overpayment recoveries. The amount of 
reduction for overpayment recoveries is 
the product of the Federal share of 
payments recovered in the fiscal year 
and the proportion of the State’s 
adjusted payment error rate in excess of 
the national standard. 

Comment: One commenter stated that 
States with error rates that excessively 
exceed the national standard have a 
higher proportion of their overpayment 
recoveries deducted from their 
disallowance amount than States with 
low'er error rates. The commenter 
believed this result is inconsistent with 
the intent of the legislation to levy 
penalties in relation to State 
performance compared to the national 
average. 

Response: Although the commenter’s 
understanding of the calculation is 
correct, the statute is very explicit as to 
how we are to calculate the 
overpayment recoveries. 

Comment: Several commenters would 
like the actual sources of the 
overpayment recoveries specified in the 
regulations. 

Response: We do not believe that this 
level of detail should be mcluded in the 
regulations since reporting forms are 
subject to change. For fiscal year 1991 
and the first calendar quarter of fiscal 
year 1992. we will use the quarterly 
expenditure reports on Form FSA-231 
(10/89). Part 1, section A. item 9. column 
(a). Starting with the second quarter in 
fiscal 1992. we will use the quarterly 
reports ort Form ACF-231 (10^91), Part 1. 
section A. item 10. column (a). These 
forms contain the Fei^eral share of cash 
recovered by the State from 
overpaymients made to current and 
former AFDC recipients under title 
IV-A. 
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Reduction in Disallowance for Child 
Support Collections 

The proposed regulations followed the 
Hpecificatfons set forth in the Act on 
how the child support collection rate 
would be used to reduce a State*8 basic 
disallowance. The procedure remains 
the same in the final regulations. If a 
Statens child support collection rate is 
greater than (he national child support 
collection rale for the fiscal year, or is 
greater than the average of the State's 
child support collection rate for the 
three preceding fiscal years, the State's 
basic disallowance is further reduced. 
The amount of reduction will be the 
larger of the proportions by which the 
State's collection rate exceeds the 
national collection rate or exceeds the 
State's average collection rate for the 
preceding three years. (The smaller 
ixillection rate will produce the larger 
proportion and. thus, a larger 
disallowance reduction.) See 
§ 205.43(e)(5) of the final reflations for 
a detailed example of the disallowance 
calculation. 

Comment: A number of commenters 
said they would like to know 
.specifically how the child support 
collection rale will be calculated. The 
definition appears to be designed to use 
AFDC case information, but the child 
support reports combine AFDC and 
foster care data. The asked If **arrear8- 
only" cases will be included in the 
calculation. One commenter questioned 
using the number of cases with 
collections only during the second 
month of each calendar quarter. This 
commfmler believed that the number of 
cases with collections could vary 
signiTicantly from month to month, 
especially when Federal tax refund 
setoff collections come in. Some 
commenters would like assurances that 
there would be no new reporting 
requirements as a result of this 
provision. 

Response: We agree (hat it would not 
be advisable to revise the child support 
reporting requirements for the purpose 
of calculating the child support 
collection rate. Since the number of 
cases with collections is reported only 
for the second month of the calendar 
quarter (Form OCSF^156. line 17, 
column a), this number will be assumed 
to be the average of such cases for (he 
calendar quarter. (The second month of 
the quarter is used in order to permit 
States an additional month in which to 
compile inforinalion from the local 
agencies.) 

Since Form OCSE-156 does not breaii 
out AFDC cases from AFDC foster care 
cases, we will use the combined cases in 
the calculation. We do not expect that 


the inclusion of such cases will 
adversely impact on the States because 
the num^r of foster care cases is 
relatively small. 

"Arrears-only" cases (Form OCSE- 
156. column c) will not be included in 
the calculation of the child support 
collection rate because of differences 
among the Slates in defining and 
reporting arrears. 

Starting with fiscal year 1991. the 
child support collection rale will be 
computed entirely from data reported on 
lines 4, 5. and 17 of the current Form 
OCSE-156. Although the preamble to the 
proposed regulations stated that both 
Forms OCSE-156 and 158 would be used 
for the child support collection rates, no 
data from Form OCSE-158 will be used 
for this purpose. 

To obtain the child support collection 
rate for a fiscal year, we will divide the 
sum of "Cases with collections in 
.second month of quarter" (line 17. 
column a) on the four quarterly reports 
for the fiscal year by the sum of "Cases 
open at end of quarter," including both 
those with and without orders 
established, (lines 4 and 5. column a) on 
the same four quarterly reports. 

The average child support collection 
rale for the preceding three fiscal years 
(i.e.. 1938.1989,1990) will be computed 
entirely from data reported on lines 4 
and 9 of an earlier version of Form 
OCSE-156 (i.e.. Form OCSE-56) which 
we used. We will divide the sum of 
"Cases with collections in second month 
of quarter" (line 9, column A) on the 12 
quarterly reports for the 1988.1989 and 
1990 fiscal years by the sum of "Cases 
open at last day of quarter" (line 4, 
column A) on the same 12 quarterly 
reports. 

Comment: Some commenters were 
concerned that the child support data on 
the OCSE reports are imprecise and 
unreliable because States have not 
uniformly gathered and reported this 
information. 

Response: Wle are aware of the 
inconsistencies in reported child support 
data and are making improved reporting 
a priority. Although the data are not 
perfect, they are the best we have, and 
we must use them. W*e are hopeful, 
however, that joint Federal/Slate efforts 
to improve data collection will be 
fruitful and inconsistencies in the data 
will be minimized. It is in the States* 
best interest to report program data fully 
and accurately. The reports are the only 
available information we have for this 
measure and for many other measures, 
including measuring program results for 
congressional review and funding 
purposes. 


Comment: Several commenters slated 
that there are conceptual problems with 
using the statutory definition of child 
support collection rale. The following 
comments were made: (1) Some States 
run all orders through the child support 
program, allowing those States to get 
credit for the "good payer” segment of 
the population which is not seen in other 
jurisdictions; (2) the definition fails to 
take into consideration improvements in 
collections due to modifications of child 
support orders; (3) it also does not take 
into account the welfare cost avoidance 
due to improvements made to the non¬ 
welfare collections: (4) Form OCSE-1.58 
data, particularly the accounts 
receivable data, are subject to 
manipulation and inaccuracy and pose 
consistency problems among the States; 
and (5) it is inconsistent to use cases 
instead of dollars as the measurement of 
collections. 

Response: The fai;t that some Stales 
run all orders through the child support 
program should not affect the AFDC 
child support collection rate since only 
AFDC orders are counted. Section 
408(m)(4] of the Act requires that the 
child support collection rate be based on 
cases and not dollars. While this 
methodology does not account for 
increases in the amount of collections or 
in welfare cost avoidance, it does 
provide credit for improvements in the 
number of cases in which collections are 
made. Greater improvement in child 
support collection rates may be 
obtained if the AFDC agencies could 
provide better case initiatioa 
information to the child support 
agencies. This change could increase the 
number of cases with collections. 

As mentioned earlier, since we do not 
plan to use Form OCSE-156. the 
accounts reoeivable data it contains will 
not be used in the calculation of the 
child support collection rate. 

Comment: Two commenters felt it was 
inappropriate to link improvements in 
one program with recovery of 
disallowances in another. Since child 
support and AFDC are two distinct and 
separately run programs, the AFDC 
agency does not control the activities of 
the child support agency. 

Response: Section 408 requires this 
linkage. In this connection, we note that, 
although the AFDC and child support 
programs are separately administered, 
they are linked in their mission of 
providing financial help to families in 
need. These families must cooperate 
with the agencies of both programs to 
ensure receipt of AFDC payments. Both 
agencies must cooperate in sharing 
information and support collections as 
required by Federal law. The AFDC 







Federal Register / Vol. 57. No. 198 / Tuesday. October 13, 1992 / Rules and Regulations 46803 


agency can only win through this 
cooperation. As it provides more and 
better case initiation information to the 
child support agency, more AFDC cases 
can be processed by the child support 
agency, and the result would be larger 
collection rates and larger reductions in 
any disallowance. 

Comment* One commenter stated that 
it is inevitable that some States will be 
penalized because their child support 
collection rale will be below the 
national average. In addition, 
inconsistencies among the States in the 
definition of “accounts receivable** will 
continue to impact the national average. 
The commenter believed that 
performance should be based only on 
the State*8 current collection rate 
compared with the average of the 
State*8 collection rate for the three 
preceding rates. 

Response: No State will be penalized 
through the child support collection rate 
measure; rather. States are provided an 
opportunity to reduce their QC 
disallowance. Using both the national 
child support collection rate and the 
State’s performance in the preceding 
three fiscal years improves a State’s 
chance of reducing any QC 
disallowance. The State reduces its 
disallowance by meeting either 
standard, not both. The disallowance is 
reduced by the larger of the amounts 
calculated from these two rates. 

Because the statute bases the child 
support collection rate on cases rather 
than dollars, “accounts receivable” will 
not be a component of the calculation 
and will not affect the national averaTC. 

Comment One conunenter believed 
that collection rates cannot continue to 
increase indefinitely, and it is 
inappropriate to base a performance 
appraisal on the assumption that they 
will continue to increase. There is a 
false assumption that States are 
identical in their ability to improve and 
increase collections over the long term, 
when. In reality, there are many factors 
outside the control of the child support 
programs that affect collections. 

Response: While there are factors 
outside the control of child support 
programs that affect collections, there is 
also a great deal of room everywhere for 
improvement. In 1990, the collection rate 
was 11.9 percent. The rate has been 
going up slowly but steadily since 1986 
when it was 10.1 percent. We recognize 
that economic conditions, for example, 
may make it more difficult for some 
States to improve at a given point in 
time. There could be such difficulties no 
matter what incentive is used to 
improve performance and no matter 
how those improvements are measured. 
We believe, however, that performance 


incentives are worthwhile and continue 
to support them as a means of 
encouraging States to strive for better 
programs. 

Disallowance Notification and Payment 
Schedule 

Under the proposed regulations at 
§ 205.43(f). we had specified a time 
frame for notification to States that are 
disallowance^liable. The Department’s 
target date for notifying States with 
overpayment rates above the national 
standard of their disallowance would be 
within 60 calendar days after the release 
of the error rates for the fiscal year. As 
indicated earlier, the 60 days included 
30 days for States to decide on the 
application of any underpayment 
adjustment to their overpayment rate. 

Section 408(i)(l) of the Act requires 
disallowance-liable States to pay the 
amount of the disallowance within 45 
days after the date of notification or 
negotiate an agreement with the 
Department to repay the disallowance 
with interest in calendar quarterly 
installments over a period not to exceed 
30 months, beginning no later than the 
first calendar quarter after the receipt of 
notification. 

Comment Two commenters suggested 
that the Department make the 60 
calendar days an absolute date rather 
than a target date. 

Response: We believe that requiring 
an absolute date is not appropriate. The 
Department must maintain some 
flexibility in releasing the imposed 
disallowances. We will, however, do 
everything possible to meet the target 
date of 60 days after the release of the 
error rates for the fiscal year. 

Comment One commenter suggested 
that the repayment time frames be 
extended to at least six months because 
of time required to secure funds for the 
disallowance through the legislative 
process. 

Response: The repayment time frames 
at § 205.43(0(1) are specifically stated in 
section 408(i)(l) of the Act. 

Administrative Review of 
Disallowances 

In the regulations at § 205.43(g). we 
state that a State may appeal the 
imposition of a disallowance to the 
Departmental Appeals Board (DAB) in 
writing within 60 calendar days after the 
receipt of the notification of the 
disallowance. The Board shall not 
review, but incorporate by reference in 
its disallowance determination, the 
decisions on difference cases made by 
the Panel or the Secretary. 

Comment One commenter suggested 
that the language at § 205.43(g) specify 
that the appeal with the DAB should 


need only to be ‘'registered” within 60 
calendar days because it takes at least 
six months to prepare an appeal. 

Response: The final regulations at 
§ 205.43(g) indicate that the DAB rules at 
45 CFR part 16 will apply. Specifically, 

§ 16.7 of part 16 provides for the 
procedures for Tiling a notice of appeal. 

Comment One commenter felt that 
the DAB should have the right to hear 
information regarding the disputed 
decisions by the Panel, such as on policy 
or philosophical issues. Another 
commenter expressed concern that the 
DAB would not consider a wide range of 
issues in reviewing the appropriateness 
of disallowances when a State makes an 
appeal. 

Response: The congressional intent 
and the legislation are clear concerning 
appealability of the Panel’s decisions to 
the DAB. The conference report as set 
forth in the Congressional Record, (H. 
9591), November 21,1969, includes the 
following statement: “Decisions by the 
Quality Control Review Panel will be on 
the record and will not be appealable to 
the Departmental Appeals l^ard.** 
Section 408{j)(2) of the Act stales that 
the Board shall conduct a thorough 
review of the issues and take into 
account all relevant evidence. In 
rendering its final decision, the board 
shall incorporate by reference any 
findings of the Quality Control Review 
Panel and such findings shall not be 
reviewable by the board. 

Comment One commenter suggested 
that § 205.43 (g) and (h) of the proposed 
regulations be revised to state that any 
lowering of a State’s error rate by the 
DAB or the Federal courts shall not 
result in a recalculation of the national 
average or in the reassessment of 
disallowances against States whose 
error rates fell below the previously 
calculated national average. 

Response: We concur. We have 
included in the final regulations at 
S 205.43(b)(3) that the national 
overpayment rate shall not be changed 
after disallowance notification to all 
States. For consistency, we have 
included a similar provision at 
§ 205.43(b)(6) for the national 
underpayment rate. 

Data Analysis and Corrective Action 

Information collected on Individual 
sample cases is used to identify the 
types, frequency, nature, and cost of 
payment errors occurring in the 
eligibility process. This information is 
also used to assess the effectiveness of 
actions that have already been taken to 
correct problems. However, corrective 
action to eliminate the cause of errors, 
which is the heart of the QC system, is 
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dependent on a thorough statistical and 
program analysis by competent staff. 
Basic statistical analysis on the sample 
case data (such as tests of significance 
on error elements and percentage 
change between two sample periods) 
should be performed to interpret the QC 
results. Since the QC findings are based 
on a sample, the interpretation of the 
findings must take sampling variability 
into account. Furthermore. States should 
conduct research by using statistical 
methodology, such as discriminant 
analysis and classification, in 
developing the appropriate corrective 
action to take to reduce their erroneous 
payments. 

The proposed regulations at 
§ 205.40(d)(4) provided for the 
elimination of the annual corrective 
action report which documented State 
efforts to reduce erroneous payments. 

On an exception basis, however. States 
would be required to provide data on 
their corrective action activities to the 
Department. 

Comment: The majority of 
commenters were in favor of elimination 
of the reporting requirement, the 
completion of which they stated reduced 
resources available for corrective action 
planning and implementation. However, 
several commenters objected to the 
proposed deletion based on the fact 
that, without the requirement. States 
may have difficulty obtaining or 
justifying resources for corrective action 
activities. They also viewed the 
corrective action report as a valuable 
vehicle for obtaining Departmental 
involvement and assistance in their 
corrective action initiatives. 
Additionally, a number of commenters 
expressed concern about how 
information would be requested on an 
exception basis. 

Response: The initiation of corrective 
actions to reduce the incidence of 
erroneous payments and incorrect 
negative case actions is an essential 
element in the effective management of 
the AFDC program and should be an 
ongoing process in all States. After 
careful review of the comments, we 
have concluded that States with high 
error rates should be required to report 
their corrective action activities. These 
reports will assist us in monitoring State 
performance and provide a vehicle for 
determining needed assistance. 
Therefore, we have changed the 
proposed regulations at § 205.40(d)(4) to 
require that (a) States that exceed the 
national AFDC overpayment rate by one 
percentage point or more in any annual 
sample period submit a corrective action 
plan for reducing the level of payment 
errors: (b) States with error rates that 


exceed the national overpayment rate 
for two consecutive annual sample 
periods beginning with fiscal year 1991 
submit a corrective action report for that 
second sample period irrespective of the 
one percentage point threshold: (c) 
States with AFDC negative case action 
error rates above the national average 
rate in any annual sample period submit 
a corrective action plan for reducing 
incidence of incorrect denials and 
terminations. Each required report will 
be submitted within 30 calendar days 
after the official release of the State and 
national applicable error rates. 

Corrective Action for the Adult 
Assistance Programs 

Guam, the Virgin Islands, and Puerto 
Rico continue to be required to conduct 
QC reviews of the Adult assistance 
programs under titles I. X. XIV, and XVI 
(AABD) of the Act and to take 
necessary corrective measures to reduce 
the incidence of improperly authorized 
or denied assistance. However, we will 
no longer require an annual corrective 
action plan for excessive errors in these 
programs. We will continue to assess 
and monitor the error rate performance 
of the Adult assistance programs and 
request information on corrective action 
activities as necessary. 

Regulatory Procedures 

Executive Order 12291 

These regulations do not meet any of 
the criteria for a major regulation. 
Further, although Federal matching may 
be reduced, the reduction results from 
legislation and not from the terms of 
these regulations. Therefore, a 
regulatory impact analysis is not 
required. 

Paperwork Reduction Act 

We have determined that there are 
public paperwork burdens for the 
collections of information required 
under §§ 205.40(d)(4). 205.42(d)(2)(iii). 
and 205.42(f). However, we have been 
unable to estimate the burden hours 
because at this point we do not know 
how many States will be subject to 
corrective action plans, major disasters, 
or alternative disposition plans. 
Nevertheless, these information 
collection requirements are subject to 
review and approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980. 
Comments regarding burden estimates 
or any other aspect of these collections 
of information should be sent to the 
Administration for Children and 
Families. 370 L’Enfant Promenade SW., 
Washington. DC 20447 and to the Office 
of Information and Regulatory Affairs, 


Office of Management and Budget. 
Washington, DC 20503. 

Regulatory Flexibility Act 

We certify that these final regulations 
will not. if promulgated, have significant 
economic impact on a substantial 
number of small entities because the 
rules involve minor changesjn State 
agency procedures. These regulations 
revise the Federal quality control system 
as it applies to the States' use of Federal 
funds in administering the AFDC and 
Adult assistance programs. A regulatory 
flexibility analysis is not required 
because the Federal government will 
only be recouping monies that were 
incorrectly paid by the States. 

(Catalog of Federal Domestic Assistance 
Programs 93.020, Assistance Payments 
Maintenance Assistance) 

List of Subjects in 45 CFR Part 205 

Computer technology. Family 
Assistance Office. Grant programs- 
social programs. Privacy. Public 
assistance programs. Reporting and 
recordkeeping requirements. Wages. 

Dated: June 8.1992. 

Jo Anne B. Barnhart, 

Assistant Secretary for Children and 
Families. 

Approved; August 12,1992. 

Louis W. Sullivan. 

Secretary, Department of Health and Human 
Ser\’ices. 

PART 205—GENERAL 
ADMINISTRATION—PUBLIC 
ASSISTANCE PROGRAMS 

1 . The authority citation for part 205 is 
revised to read as follows: 

Authority; 42 U.S.C. 602. 603. 606. 608,1302. 
and 1306(a). 

2 . Sections 205.40. 205.42 and 205.43 
are revised and § 205.41 is added to read 
as follows: 

§ 205.40 Quality control system. 

(a) Scope. Sections 205.40 through 
205.43 of this part set forth 
requirements— 

(1) For a quality control (QC) system 
for the Aid to Families With Dependent 
Children (AFDC) program (and for the 
Adult assistance programs in Guam. 
Puerto Rico, and the Virgin Islands) 
designed to reduce incorrect 
expenditures by identifying the nature, 
magnitude and causes of all errors and 
to improve the accuracy of payments to 
recipients of the AFDC and Adult 
assistance programs: 

(2) For obtaining data on the 
correctness of negative case actions and 
reducing the incidence of incorrect 
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denials for and terminations of 
assistance; and 

(3) For determining the amount of any 
disallowance required to be repaid to 
the Department due to excess erroneous 
assistance payments made by the State 
under the AFDC program. 

(b) Definitions. For purposes of 
§§ 205.40 through 205.43 of this part: 

(1) Assistance unit, or case, means all 
individuals whose needs, income, and 
resources are considered in determining 
eligibility for. and the amount of. a 
payment for which Federal financial 
participation is claimed under this 
chapter. 

(2) Department means the U.S. 
Department of Health and Human 
Services. 

(3) Disallowance means the amount of 
reduction in Federal financial 
participation. 

(4) Disposed of case means that a 
decision was made on the eligibility and 
payment status of a case under review, 
or that the case was dropped or listed in 
error. 

(5) Erroneous payments means the 
sum of overpayments made to eligible 
assistance units and payments to 
ineligible assistance units. 

(6) Fiscal year, or annual sample 
period, means the 12-month period. 
October 1. through September 30. 

(7) Negative case action means an 
action to deny an application for 
assistance or to otherwise dispose of 
that application without a determination 
of eligibility (for instance, because the 
application was withdrawn or 
abandoned), or to terminate or suspend 
assistance. 

(8) Negative case action error means 
an action to deny, terminate or suspend 
a case when the agency's reason for the 
action was determined to be incorrect or 
the notice and hearing n^uirement for 
the action was not met. 

(9) Overpayment means a financial 
assistance payment received by or for 
an assistance unit for the review month, 
which exceeds by at least $5.00 the 
amount for which that unit was eligible 
under permissible State practice in 
effect on the first day of the review 
month. 

(10) Payment means a single payment 
or multiple payments received for a 
specific calendar or fiscal month, 

(11) Payment to ineligibles means a 
financial assistance payment received 
by or for an assistance unit for the 
review month, when that assistance unit 
was not eligible for any part of the 
payment under permissible Stale 
practice in effect on the first day of the 
review month, even though the State 
agency had not made a finding of 


ineligibility under § 206.10(a)(5) of this 
chapter. 

(12) Permissible State practice means 
written rules and policies relating to 
eligibility and payment that are in 
accordance with existing, approved 
State plan provisions or with proposed 
plan amendments submitted to, but not 
acted upon, by the Department. In 
situations where written rules and 
policies are not consistent with the 
existing, approved State plan or 
proposed plan amendments, permissible 
State practice means the provisions of 
the State plan or proposed plan 
amendments. Where the plan provisions 
or proposed amendments do not 
conform to Federal law and regulations, 
permissible State practice means the 
F'ederal law and regulations (see also 

§ 205.42(b)). 

(13) Quality Control Manuals means 
the active or negative AFDC/Adult 
Quality Control Manuals that are issued 
by the Administration for Children and 
Families of the Department. 

(14) Review month, or sample month, 
means the specific calendar or fiscal 
month for which the assistance payment 
under review is authorized or received. 

(15) Secretory means the Secretary of 
Health and Human Services. 

(16) State means the several States, 
the District of Columbia. Guam, Puerto 
Rico, the Virgin Islands and American 
Samoa. 

(17) Suspended cose means a 
formalized agency action which results 
in no check generated for one or more 
months. 

(18) Underpayment means a financial 
assistance payment received by or for 
an assistance unit for the review month 
which is at least $5.00 less than the 
amount for which that assistance unit 
was eligible under permissible State 
practice in effect on the first day of the 
review month. 

(c) State plan requirements. A State 
plan under title IV-A, and in Guam. 
Puerto Rico, and the Virgin Islands 
under title I. X, XIV or XVI (AABD), 
shall provide a continuing QC system 
for assuring that assistance is furnished 
in accordance with permissible State 
practice as defined in paragraph (b)(12) 
of this section. 

(d) Basic elements of the quality 
control system — 

(1) General requirements. The State 
shall operate the QC system in 
accordance with §§ 205.40 through 
205.43 of this part, other applicable 
regulations of this chapter, and the 
implementing procedures in the active 
and negative QC Manuals. 

(2) Sampling requirements. The State 
shall carry out sampling in accordance 
with the requirements specified in 


§ 205.41 of this part, and with the 
implementing procedures in the active 
QC Manual, section 2. and in the 
negative QC Manual. 

(3) Review requirements. The Slate 
shall conduct QC reviews in accordance 
with the requirements specified in 

§ 205.42 of this part, and with the 
implementing procedures in the active 
QC Manual, section 3. and in the 
negative QC Manual. 

(4) Data management requirements. 
The State shall provide the resources 
and methods necessary to analyze the 
findings of the system and shall take 
appropriate corrective action on the 
causes of improperly authorized or 
denied assistance. The State shall 
submit the following corrective action 
material: 

(i) A corrective action plan to reduce 
payment errors when the State's AFDC 
overpayment rate, as defined at 

§ 205.43(b)(8) of this part, exceeds the 
national overpayment rale, as defined at 
§ 205.43(b)(3) of this part, by one 
percentage point or more for any fiscal 
year, or when such State rate exceeds 
the national overpayment rate for two 
consecutive fiscal years: 

(ii) A corrective action plan to reduce 
the number of incorrect denials, 
terminations and suspensions when the 
State's AFDC negative case action error 
rate, as defined at § 205.43(b)(7) of this 
part, exceeds the national negative case 
action error rate, as defined at 

§ 205.43(b)(4) of this part, for any fiscal 
year. 

(iii) The State shall submit to the 
Department corrective action plan 
material within 30 calendar days after 
the official release of the appropriate 
State and national AFDC error rates for 
the fiscal year; and 

(iv) Corrective action information and 
statistical data on reducing the 
incidence of improperly authorized or 
denied assistance in the Adult 
assistance programs under titles I, X, 
XIV, and XVI shall be submitted to the 
Department upon request. 

§ 205.41 Sampling plan and procedures. 

(a) Purpose. This section provides the 
sampling plan, sample size 
requirements, and procedures for the 
AFDC and Adult assistance programs. 

(b) Definitions. In addition to the 
definitions in § 205.40(b). the following 
definitions apply to this section. 

(1) Completed active case review 
means a case has been subject to QC 
review and for which a finding of 
correctly paid, overpaid, underpaid or 
ineligible has been made. 

(2) Completed negative case action 
review means a negative case action 
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Ihdl has been subject to QC review and 
for which a finding that the action to 
deny, terminate or suspend assistance is 
correct or incorrect has been made. 

(c) Plan approval and submittal dates. 

(1) The State shall submit to the 
Department for approval a QC sampling 
plan (or revisions to a current plan) that 
meets the requirements of this section at 
least 60 calendar days before the 
beginning of the annual sample period in 
which it is to be implemented. The State 
is not required to resubmit a plan which 
is unchanged from a previous sample 
period. 

(2) Universe estimates (i.e., average 
monthly caseload and total number of 
negative case actions) and sample 
intervals for the annua! period are 
required 30 calendar days prior to the 
selection of the October sample. 

(3) The reliability waiver statement 
for AFDC active cases, as described in 
paragraph (d)(3)(ii) of this section, is 
required by the first day of the annual 
sample period. 

(4) The monthly list of selected sample 
cases, computer-generated random start 
and seed numbers, and reserve pool 
cases (if applicable) are to be submitted 
within 10 calendar days after the date of 
sample selection specified in the State 
sampling plan. 

(d) Plan requirements. The Slate shall 
have an approved sampling plan in 
effect for the full annual sample period 
that includes the following: 

(1) Population to be sampled: 

(2) List(s) from which (he sample is 
selected, describing the following 
characteristics: 

(i) Sources: 

(ii) Components: 

(iii) Accuracy and completeness of the 
listfs] in relation to the population of 
interest. The list of active cases shall be 
an unduplicated list of all assistance 
units for which either a full or partial 
payment was made or authorized for the 
review month by the end of that month. 
The list of negative case actions shall be 
a list of all completed actions taken by 
the State to deny, terminate or suspend 
financial assistance for the review 
month, except for those assistance units 
that are on the active case list for the 
same review month; 

(iv) Form and structure of the list (e.g., 
all or part is automated; supplemental 
lists are added; code definitions are 
used); 

(v) Frequency of updating the list or 
its sources; 

(vi) Estimated proportion of cases for 
which a review may not be completed; 
and 

(vii) Methods of deleting listed-in- 
error cases from the list 


(3) Sample size (the number to be 
completed). The AFDC and the Adult 
assistance sample sizes for the annual 
sample period shall be determined in 
accordance with the requirements in this 
section. The active case samples shall 
be based on the estimated average 
monthly caseload for the annual sample 
period. The negative case action 
samples shall be based on the estimated 
total number of negative case actions for 
the annual sample period. 

(i) AFDC active cases—standard 
sample size. The required standard 
sample sizes for AFDC completed active 
case reviews for specified estimated 
average monthly caseloads shall be as 
follows: 


Average monthly caseload (N) 

Completed annua) 
sample stze (n) 

60.000 and over___ 

2.400 

10.000-50,999__ 

(•) 

Under 10,000_ 

300 


* n - 300 0.042 (N -10,000) 


(ii) AFDC active cases—minimum 
sample size. A State may choose to 
reduce Its sample size for AFDC 
completed active case reviews below 
the standard size only before the 
beginning of the annual sample period. 
For each annual period where the State 
chooses to reduce its standard sample 
size, the State shall provide the 
Department with a statement (see 
Appendix to this section) as an 
addendum to the sampling plan, 
accepting the precision of the payment 
error rate produced by the reduced 
sample size and waiving the right to 
challenge the precision of the resulting 
AFDC (and Medicaid) error rates based 
on this reduction. The required minimum 
sample sizes for AFDC completed active 
case reviews for specified estimated 
average monthly caseloads shall be as 
follows: 


Average morm^ caseload (N) 

Completed anrvial 
sample size (n) 

60.000 and over ... 

1.200 

10.000-59.999_ 

(*) 

Under 10.000... 

300 


' 0 = 300 ^0.018 (N-10.000) 


(iii) AFDC negative case action 
sample size. The required negative case 
action sample sizes for AFDC completed 
negative case action reviews for 
specified estimated total number of 
negative case actions shall be as 
follows: 


Total number of negative 
case actions (N) 

Completed annual 
sar^e size (n) 

180,000 and over_.......__ 

600 

14,000-179.999_ 

(*) 

700-13,999.,.:... 

175 

Under 700.... 

100 or (N). 


whichever is less 


• 0*175 4^0.00376 (N - 14.000) 


(iv) Adult active coses—standard 
sample size. The standard annual 
sample sizes required for completed 
active Adult assistance case reviews 
shall be as follows: 

Guam and Ihe Virgin Islands...... 150 

Puerto Rico__.......... (‘) 

* 300-f0.0262S (N-10.000) where N is the esti¬ 
mated average monthly caseload. 

(v) Adult active cases—minimum 
sample size. The minimum annual 
sample sizes required for completed 
active Adult assistance case reviews 
shall be as follows: 

Guam and Ihe Virgin Islands......_..........._...... 75 

Puerto Rico....... (‘) 

■3004^001125 (N-10.000) where N is the esti¬ 
mated average monthly caseload. 

(vi) Adult negative case action sample 
size. The required annual sample size 
for completed Adult assistance negative 
case action reviews shall be the same as 
specified for AFDC negative case action 
cases in paragraph (d)(3)(iii] of this 
section. 

(4) Sample selection procedure. The 
procedure for sample selection shall 
conform to principles of probability 
sampling. Approximately one-twelfth of 
the annual sample shall be selected 
each month. A separate sample shall be 
selected for active cases and negative 
case actions. 

(i) The active case sample shall be 
selected from a list of all active cases 
with payments made or authorized for 
the review month by the end of that 
month. 

(ii) The negative case action semple 
shall be selected from a combined list of 
denied applications and terminated and 
suspended cases. The list of denied 
applications shall consist of all actions 
taken to deny, or otherwise dispose of. 
applications during the review month. 
The list of terminations and suspensions 
shall consist of all actions in which the 
case first failed to appear on the regular 
payroll listing for the review month. 
Multiple actions (by the same applicant] 
denied in the same month are separate 
actions, and each shall be subject to 
sample selection. 

(iii) States shall select their samples 
using the systematic random sampling 
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method or an alternative sampling 
method with equivalent precision. The 
alternative sampling method shall be 
approved by the appropriate Federal 
regional office before implementation, 
contingent on a full description of the 
method and documentation of an 
acceptable audit trail and **proof of 
sampling*'. 

(5) Option to drop or compete certain 
active cases. The State shall specify in 
its sampling plan whether it chooses to 
drop or complete an active sample case 
for which less than six months have 
elapsed since it was last selected and 
reviewed, regardless of annual sample 
period. If the State chooses to drop these 
duplicate cases, the sampling plan shall 
specify the exactmethod by which these 
cases are identified and dropped. 

(6) Procedure to correct for over- or 
undersampUng. States shall evaluate 
their caseload estimates during the 
annual sample period to ensure that the 
required number of case reviews is 
completed. A change in the caseload 
estimate may require an adjustment to 
the sample size. Undersampling shall be 
corrected during the annual sampling 
period. Oversampling may be corrected 
at the State's option and. if exercised, 
shall be coordinated with the Federal 
regional office. When correcting for 
over- or undersampling, the State shall 
follow the procedures described in QC 
Manual, section 2. 

(e) Review of State sampling 
procedures. In order for the Department 
to carry out its responsibilities under 
§ 201.10 of this chapter, the State shall 
fully document and make available for 
review by the Department all sampling 
procedures, including construction and 
content of the universe and sample lists. 

Appendix to $ 205.41—State 
Reliability Waiver Statement 

State Reliability Waiver Statement 

I (We).- 

State Official Namefs) 

the --—-- 

Po8ition(9) 

certify that 1/we have the authority to enter 
into binding agreements on behalf of the 

_AFDC and 

State 

Medicaid programs. Pursuant to 45 CFR 
205.41 (d)(3)(ii). I/we, acting in my/our official 
capacityties), elect on behalf of the State to 
exercise the option to reduce the standard 

AFDC-QC active sample size of_ 

completed case reviews to_completed 

case reviews based on an estimated average 

monthly case load of_for the annual 

sample period. October 1. 19 _through 

September 30,19-- If the reduced sample 

size specified herein does not meet the 
required minimum sample size as determined 
by the actual average monthly caseload for 
this annual sample period pursuant to the 


formula specified in QC Manual section 2, 
the State agrees to increase this reduced 
sample size to the required minimum. In so 
doing. I/we recognize that by electing this 
option the AFDC and Medicaid payment 
error rates based on this reduced sample size 
may have less precision that the error rates 
produced by the standard sample size. 
Because of this possible effect, the State 
waives the right to challenge the precision of 
the resulting AFDC error rate based on the 
reduced sample size. The State also waives 
the right to challenge the precision of the 
Medicaid error rate based on this reduced 
AFDC sample size. 

Signature 

Title 


Date 


Signature 

Title 


Date 

S 205.42 Case review and management 
requirements. 

(a) Purpose. Except for paragraphs 
(g).(h) and (i) of this section, which 
apply only to AFDC, this section 
establishes the rules and procedures for 
the conduct of QC case reviews, 
completion of QC sample cases and the 
determination of whether an error exists 
in a sample case in the AFDC and Adult 
assistance programs. 

(b) Review basis. The review shall be 
conducted against permissible State 
practice, except as follows: 

(l)(i) Where a State plan provi8ion(s) 
is approved incorrectly and is 
inconsistent with Federal law or 
regulations, the review shall be 
conducted against the approved State 
plan until eidier an amendment to 
remove the inconsistency is submitted 
or six months have elapsed since receipt 
by the State of a dated written 
notification from the Assistant Secretary 
for Children and Families, the Regional 
Administrator, or either's designee, of 
the inconsi8tency(ies). whichever occurs 
earlier. If the plan amendment is 
submitted within six months, the review 
shall be conducted against the 
submitted plan amendment. If the plan 
amendment is not approved by the 
Department or is not submitted within 
six months, sample cases selected for 
the review month immediately following 
the date that disapproval becomes final 
or the six-month period, whichever 
occurs earlier, shall be reviewed against 
applicable Federal law and regulations 
until the State has an amendment 
approved. 

(ii) Where a State implements a 
pending plan amendment which is 
subsequently disapproved by the 


Department, the review shall be 
conducted against the pending plan 
amendment until disapproval becomes a 
final. Sample cases selected for the 
review month immediately following the 
date that disapproval becomes final 
shall be reviewed against the prior 
approved plan if it is consistent with 
Federal law and regulations. If the prior 
approved plan is inconsistent with 
Federal law and regulations, the review 
shall be conducted against applicable 
Federal law and regulations until the 
State has submitted and had approved a 
plan amendment. A final disapproval 
here, and at paragraph (b)(l)(i) of this 
section, means the decision issued by 
the Assistant Secretary for Children and 
Families if the State requests a hearing 
pursuant to part 201; otherwise a final 
disapproval means the decision issued 
by the Regional Administrator. 

(iii) If it is necessary for a State to 
enact a law in order to remove an 
inconsistency, the State must submit the 
proposed law change for enactment no 
later than the next scheduled legislative 
session immediately following written 
notification, pursuant to paragraph 
(b)(l)(i) of this section, and shall notify 
the Department. The Department shall 
establish in writing a reasonable period 
of time, on a case-by-case basis, for the 
State to enact the law and amend its 
State plan. The review shall continue to 
be conducted against the State's current 
plan during this time period. 

(2) Where the State makes payment in 
compliance with a court order, the 
review shall be conducted against the 
provisions of the court order. 

(c) Case review requirements. (1) The 
State shall review all cases selected in 
the active and negative case samples as 
prescribed in S 205.41 of this part and 
reach a review finding as required on 
each case. 

(2) The review shall include: an 
examination and analysis of the case 
record; the conduct of a field 
investigation with a face-to-face 
interview in all cases in the active case 
sample (unless paragraph (c](3] of this 
section applies] and, as necessary, in 
the negative case action sample; the 
verification and documentation of all 
required review elements through 
contacts with appropriate collateral 
sources of information; the securing of 
specified primary or secondary 
evidence; a determination of the 
correctness of the eligibility and 
payment decisions; and. where required, 
transmission of the coded findings to a 
designated host computer. 

(3) A face-to-face interview with a 
recipient shall not be required if the 
recipient lives in an isolated area not 
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reachable by regularly scheduled 
commercial air service, other public 
transportation, or automobile. For these 
cases, the State shall document why the 
interview cannot be held in another 
location convenient to both parties. The 
State shall also make at least one 
attempt to contact the recipient to 
obtain statements regarding factors of 
eligibility and payment. If a case is 
exempted from a face-to-face interview 
under this section, the QC review shall 
be completed through the case file 
information and collateral contacts as 
provided by QC policy and procedures. 
Exceptions to the face<lo-face interview 
requirements shall be determined on a 
case-by-case basis. 

(4) llie State shall use the forms and 
schedules set forth in the QC Manuals 
and otherwise prescribed by the 
department to document all review 
findings. The State may substitute their 
own forms and review schedules if 
approved by the Department In advance. 

(d) Special provisions applicable to 
error determination. The following 
provisions modify what constitutes a 
payment error under permissible Slate 
practice. 

(1) Changes in circumstances. For 
purposes of this paragraph (d), a change 
in circumstances means a change 
occurring after the date of authorization 
of the initial payment which may affect 
the assistance unit’s eligibility or 
pa)anent amount. Multiple changes in 
circumstances shall be evaluated 
individually to assess their impact on 
the final payment error determination. A 
change in policy or the issuance of a 
hearing decision shall be considered a 
change in circumstances. 

(1) A change in circumstances shall 
not be counted as a payment error if the 
change occurred in the review month or 
the month immediately preceding the 
review month, or if the review month’s 
payment continues unadjusted because 
a hearing was requested. 

(ii) A change in circumstances shall 
be counted as a payment error if the 
change was incorrectly reflected in the 
review month’s payment, or if the 
change occurred in or before the second 
prior month to the review month and 
was not reflected in the review month’s 
payment. 

(2) Other types of payment error not 
to be counted. The following types of 
payment error shall not be counted as 
errors. 

(i) Payment errors which result solely 
from failure on the part of the State to 
properly implement changes in Federal 
law or regulation for a period of six 
months after the effective date of the 
Federal legislation or implementing 
regulations, whichever is later. 


(ii) Payment errors which result solely 
from a State’s reliance on, and correct 
use of, incorrect written factual 
information provided by the Department 
about matters of fact or from incorrect 
written statements of Federal policy by 
Department officials. ’’Written factual 
information” means hard copy 
documentation, such as a signed 
statement, a computer printout or data 
tape, and reports of specific data 
provided by the Department about a 
given individual (e.g.. social security 
data). ’’Departmental officials” means 
the Assistant Secretary for Children and 
Families (ACF), the ACF Re^onal 
Administrator, the ACF Assistant 
Regional Administrator for AFDC 
programs, or the Director of the Office of 
Family Assistance. 

(iii) Payment errors which result from 
a declaration by the President or the 
State Governor of a state of emergency 
or major disaster and which directly 
affects the State’s ability to make 
correct payments, if adequate 
documentation of the event and its 
impact are provided. The information 
shall include: a copy of the declaration: 
a detailed explanation of the 
circumstances; identification of the 
affected jurisdictions: and the reason(s} 
why the State’s ability to make correct 
payments has been or will be impaired; 

(iv) Payment errors which result 
solely from failure of the assistance unit 
to submit a monthly report; 

(v) Payment errors which result when 
a recipient— 

(A) Does not have a social security 
number, but has Hied an application (as 
defined by the Social Security 
Administration) for a number within 30 
calendar days after the date of 
application for assistance, or 

(B) Does not furnish a social security 
number upon receipt but has furnished a 
social security number through the 
Enumeration at Birth (EAB) project by 
the next rede termination of eligibility or 
with six months after the receipt of the 
social security number, whichever 
occurs earlier; and 

(vi) Payment errors which are 
inconsistent with fair hearing decisions 
under § 205.10 of this part when the 
hearing decision meets the following 
criteria: 

(A) The decision is based only on the 
case circumstances that existed as of 
the QC review month; 

(0) The State defended the adverse 
action during the hearing process; and 

(C) The request for adjustment is 
made within eleven months after the 
end of the annual sample period to 
which the adjustment would apply, or 
the date of the last appeal decision by 


the Quality Control Review Panel, 
whichever occurs later. 

(e) Sample disposition and data 
submission time frames. (1) The State 
shall input review findings for disposed 
of active sample cases Into the computer 
terminal provided by the Federal 
government and transmit the edited data 
to a designated host computer. For 
States that cannot transmit the data due 
to lack of equipment or a 
telecommunication linkage, the State 
shall submit the review findings in a 
format specified by the Department. The 
State shall submit the review findings 
for disposed of negative sample cases 
also in a format specified by the 
Department. 

(1) Review findings of both active and 
negative case samples shall be disposed 
of and submitted in accordance with the 
following time frames: 

(A) Seventy-five percent or all but 5 
cases of the cases selected in both the 
active and negative case samples each 
month, within 75 calendar days after the 
end of each sample month: 

(B) Ninety-five percent or all but five 
cases*of the cases selected in both the 
active and negative case samples each 
month, within 95 calendar days after the 
end of each sample month: and 

(C) One hundred percent of the cases 
selected in both the active and negative 
case samples each month, within 120 
calendar days after the end of each 
sample month; 

(ii) If the State does not submit 100 
percent of the review findings of the 
case selected in the active case sample 
each month within 120 calendar days 
after the end of the sample month, and 
the Department finds there is 
insufficient justification for the delay, 
the Department may initiate action to 
establish the State's error rate under the 
procedures specified in paragraph (h) of 
this section. 

(2) The State shall submit the review 
findings for disposed of sample cases 
promptly (i.e., at least on a monthly 
basis). 

(f) Alternate disposition plan. (1) The 
State may submit an alternate 
disposition plans for the Department’s 
approval if the State is unable to meet 
the requirements of paragraph (e)(l)(i) of 
this section, either as a result of 
circumstances of a permanent or 
recurring nature, or as a result of the 
occurrence of an unforeseen event 
during the annual sample period. Until 
the Department approves the alternate 
disposition plan, the State shall continue 
to comply with the requirements in 
paragraph (e)(l)(i) of this section. The 
alternate disposition plan may be 
approved when: 
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(1) (A) The State's sample population is 
dispersed over such great distances that 
conducting the number of field 
interviews needed to meet the 
requirements of paragraph (e)(l)(i) Is 
cost prohibitive; or 

(B) The State's usual weather 
conditions or geography make 
significant numbers of the sample 
population inaccessible or difiicult to 
contact during certain times of the year, 
making it a hardship for the State to 
comply with the requirements of 
paragraph (e)(l)(i); 

(ii) The State's request contains 
evidence and data to justify the need for 
an alternate disposition plan, including 
a description of the State's population 
dispersal or inaccessibility, and the 
rea8on(s) why the State cannot comply 
with the requirements in paragraph 
(e)(l)(i) of this section; 

(iit) The request contains detail on the 
State's proposed disposition schedule 
for sample cases, including the annual 
sample period(s) to be covered, the 
revised disposition dates and 
percentages, and the revised schedule 
for the transmission of the edited review 
findings of the sample cases; and 

(iv) The request is submitted at least 
60 calendar days before the beginning of 
the first annual sample period covered 
by the alternate disposition plan. 

(2) The Department may approve a 
temporary alternate disposition plan for 
a particular annual sample period based 
on unforeseen events and allow the 
State to submit the edited review 
findings of its sample cases at later 
dates than those specified in paragraph 
(e)(1) of this section, when: 

(i) Unforeseen events (e,g., floods, 
earthquakes, computer breakdowns, 
snow-storms and labor disputes) occur 
which prevent the State temporarily 
from meeting the requirements in 
paragraph (e) of this section; and 

(ii) The request contains a description 
of the circumstances of the unforeseen 
event, the period to be covered by the 
alternate disposition plan, the revised 
disposition dates and percentages, and 
the revised schedule for the 
transmission of the edited review 
findings of the sample cases. 

(g) Federal re-re view of State sample 
cases. As part of the Federal monitoring 
of State QC programs, the Department 
conducts a re-review of a subsample of 
each State's AFDC active case sample. 

(1) The State shall provide the original 
or legible copies of the case record and 
State QC file for each subsample case, 
by mail or delivery service, within 10 
calendar days after the State's receipt of 
a request for such information. 

(2) The information provided shall 
include records relating to public 


assistance, redpients and third parties, 
including information available under 
§ 205.55 of this part. 

(3) The Department may grant 
exceptions to these requirements in 
unusual circumstances. 

(4) The Department shall conduct 
reviews of a subsample of the State's 
completed active AEDC sample cases 
and, as necessary, of the State's 
negative case actions and shall dispose 
of and report subsample findings in 
accordance with the following time 
frames: 

(i) Seventy-five percent of the 
subsampled cases selected each month 
within 75 calendar days after the end of 
the month in which they are selected; 

(ii) Ninety-five percent of the 
subsampled cases selected each month 
within 95 calendar days after the end of 
the month in which they are selected; 
and 

(iii) One hundred percent of the 
subs^pled cases selected each month 
within 120 calendar days after the end 
of the month in which they are selected. 

(h) Effects of failure to complete the 
sample. This paragraph provides the 
procedures that the Department shall 
follow if a State fails to complete a valid 
and reliable AFDC active case sample in 
accordance with prescribed QC 
procedures and deadlines which include 
obtaining and using information 
available under 5 205.55 of this part. 

(1) The Department shall notify the 
State of its failure to complete its 
sample and provide the State the 
opportunity to negotiate a solution for 
the completion of the sample. 

(2) When a State is unable to 
negotiate a solution or fails to carry out 
a negotiated solution, the Department 
shall, directly or through contractual or 
other such arrangement as appropriate, 
conduct the review and establish the 
fiscal year error rate for the State on the 
basis of the best data reasonably 
available to the Department, in 
accordance with statistical methods that 
would apply if the reviews were 
completed by the State. 

(3) Notwithstanding any other 
provision of this chapter, total payments 
to a State under section 403(a)(3)(D) of 
the Act for the proper and efficient 
administration of the State plan shall be 
reduced by the costs incurred by the 
Federal government to complete the 
State's sample. 

(i) Differnce resolution process. A 
"difference" is a disagreement between 
State and Federal review findings that 
affect the State's official AFDC payment 
error rate (i.e., a difference between a 
State review and a Federal re-review 
finding of a correct payment, 
overpayment, underpayment, or a 


payment to an ineligible case, or a 
Federal finding that the sample case 
should be dropped from the QC review). 
The process for resolving the difference 
shall be as follows; 

(1) The State shall be notified in 
%vriting of the disagreement and 
afforded an opportunity to request a 
review of the difference by the ACF 
Regional Administrator. 

(2) The State shall respond to the 
difference notification within 30 
calendar days after receipt of such 
notification agreeing, or indicating 
reasons for disagreeing, with the Federal 
finding. Responses postmarked, 
otherwise officially dated, or delivered 
by the 30th calendar day after the date 
of the receipt of the difference letter 
shall have met the deadline. If the 
deadline is a Saturday, Sunday, legal 
holiday, or an office closing, the 
deadline shall be extended to the next 
business day. if the State fails to 
respond within the 30-day deadline, the 
Federal finding shall be the final 
decision of the Department. 

(3) The Regional Administrator shall 
respond to the State within 21 calendar 
days of receipt of the review request. 

The response shall either be a decision 
on the State's request, or an indication 
that the decision will be delayed 
pending further review of applicable 
laws, regulations, or policies. 

(4) If the State disagrees with the 
Regional Administrator's decision, it 
may seek review with the Quality 
Control Review panel. The appeal 
request shall be postmarked, otherwise 
officially dated, or delivered to the Panel 
by the 30th calendar day after the 
receipt of the Regional Administrator's 
decision; otherwise the Regional 
Administrator's decision shall be the 
final decision of the Department. If the 
deadline is a Saturday* Sunday, legal 
holiday, or an office closing, the 
deadline shall be extended to the next 
business day. The Stale shall forward 
an informational copy of its appeal 
request to the Department’s regional 
office concurrent with submittal of its 
request to the Review Panel. The Slate 
may submit to the Panel any 
documentation appropriate to 
substantiate its position as part of its 
appeal request. Extensions may be 
granted by Panel for a State to submit 
documentation In support of its appeal 
w^here good cause is shown. 

(5) The Panel shall evaluate all of the 
pertinent evidence submitted and shall 
notify the State of its decision (within a 
target date of 45 calendar days following 
the completion of the record as 
determined by the Panel). Unless the 
Secretary chooses to review an 
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individual difference case, the decision 
of the Panel with respect to that case 
shall constitute the decision of the 
Secretary for establishing a State's 
payment error rate for the fiscal years. 

§ 205.43 Determination of payment error 
rates and disallowances of Federal financial 
participation for erroneous payments. 

(a) Purpose. This section sets forth the 
rules and procedures for calculating 
State AFDC error rates and for 
disallowing Federal financial 
participation (FFP) to the States with 
erroneous payments in excess of the 
national standard for a fiscal year. 

(b) Definitions. In addition to the 
definitions in §§ 205.40(b) and 205.41(b) 
of this part, the following definitions 
apply to this section. 

(1) Child support collection rate 
means the ratio of— 

(1) The sum of the number of AFDC 
cases reported by the State IV-D agency 
for each quarter in the Hscal year for 
which an assignment imder section 
402(a)(26) of the Act and a collection 
were made, to 

(ii) The sum of the number of AFDC 
cases with such assignments reported 
by the State IV-D agency for each 
quarter in the fiscal year. 

(2) National child support collection 
rate for a fiscal year means the ratio of 
the sum of the number of cases 
(excluding AFDC "arrears-only" cases ) 
described in paragraph (b)(l)(ii) of this 
section reported by all States for 
quarters in the fiscal year, to the sum of 
the number of cases described in 
paragraph (b)(l)(ii) of this section 
reported by all States for quarters in the 
fiscal year. 

(3) National overpayment rate means 
the ratio of the total amount of 
erroneous assistance payments made by 
all States to the total amount of 
assistance paid by all States for the 
fiscal year. (This figure is equivalent to 
the ratio of the average monthly 
erroneous assistance payment per case 
for all States to the average monthly 
assistance payment per case for all 
States.) The rate shall be computed as 
the sum, over all Slates, of the product 
of each State's regressed overpayment 
rate and total amount of assistance 
payments divided by the sum of the 
total amount of assistance payments of 
all States for the fiscal year. The rate 
shall not be changed after disallowance 
notification to all States. 

(4) National negative case action 
error rate means the ratio of the total 
number of incorrect negative case 
actions taken by all States for the fiscal 
year, to the total number of negative 
case actions taken by all States for the 
fiscal year, to the total number of 
negative case actions taken. 


(5) National standard means the 
national overpayment rate for the fiscal 
year or four percent, whichever is larger. 

(6) National underpayment rate 
means the ratio of the total amount of 
assistance that should have been but 
was erroneously not paid for the fiscal 
year, to the total amount of assistance 
paid by all States. (This figure is 
equivalent to the ratio of the average 
monthly amount of assistance payment 
per case for all states that should have 
been but erroneously was not made, to 
the average monthly assistance payment 
per case for all States.) The rate shall be 
computed as the sum. over all States, of 
the product of each State's regressed 
underpayment rate and total amount of 
assistance payments divided by the sum 
of the total amount of assistance 
payments of all States for the fiscal 
year. The rate shall not be changed after 
disallowance notification to all States. 

(7) Negative case action error rote 
means the ratio of the total number of 
incorrect negative case actions taken by 
a State for the fiscal year, to the total 
number of negative case actions taken. 

(8) Overpayment rate means the ratio 
of the total amount of erroneous 
assistance payments made by a State 
for the fiscal year, to the total amount of 
assistance payments made. (This figure 
is equivalent to the ratio of the average 
monthly erroneous assistance payment 
per case to the average monthly 
assistance payment per case in a State 
for the fiscal year.) The rate shall be 
computed as the ratio of the State's 
regressed average monthly erroneous 
assistance payment per case to the 
State's average monthly assistance 
payment per case for the fiscal year. 

(For States that use disproportionate 
stratified sampling, the procedure shall 
be the same as the procedure in 
paragraph (b)(3) of this section, except 
"stratum" shall be substituted for 
"State".) 

(9) Underpayment rate means the 
ratio of the total amount of assistance 
payments that should have been but 
erroneously was not made by a State for 
the fiscal year, to the total amount of 
assistance payments made. (This figure 
is equivalent to the ratio of the average 
monthly assistance payment per case 
that should have been but erroneously 
was not made by a State to the State's 
average monthly assistance payment 
per case for the fiscal year.) The rate 
shall be computed as ^e ratio of the 
regressed average monthly assistance 
payment per case that should have been 
but erroneously was not made by a 
State to the State's average monthly 
assistance payment per case for the 
fiscal year. (For States that use 
disproportionate stratified sampling, the 


procedure shall be the same as the 
procedure in paragraph (b)(5) of thi.s 
section, except "stratum" shall be 
substituted for "State".) 

(c) General. All error rates for a State 
shall be based on a double sampling 
methodology which includes a 
statistically valid State sample of cases 
selected each month during the fiscal 
year, followed by a statistically valid 
Federal subsample of cases selected 
from the State completed samples. The 
State error rate shall be the point 
estimate of the regression estimator as 
set forth in the QC Manual, section 2. 

(d) Error rate notification. The target 
date for the Department to notify each 
State of its overpayment and 
underpayment rates and the national 
overpayment and underpayment rates 
shall be one year after the end of the 
annual sample period or within 30 
calendar days of the resolution by the 
Quality Control Review Panel of all 
differences, pursuant to § 205.42(i)(5) of 
this part, whichever is later. 

(e) Determination of disallowances in 
Federal matching funds. If a State’s 
overpayment rate for a fiscal year 
exceeds the national standard. Federal 
matching funds to the State shall be 
reduced. The procedure for determining 
the disallowance for a fiscal year shall 
be as follows: 

(1) State adjusted overpayment rate. 

A State with an underpayment rate 
below the national underpayment rate 
in a fiscal year shall have its 
overpayment rate reduced by the 
amount by which the national 
underpayment rate exceeds the State's 
underpayment rate. 

(i) A State shall use the underpayment 
reduction earned in a fiscal year one 
time only, either in the year in which it 
was earned, or in one of the following 
two years. Only one underpayment 
reduction shall be applied iii any one 
year. A reduction earned in one year 
shall not be used to reduce an 
overpayment rate of a prior year. 

Example: The State was disallowance- 
liable in 1992 and 1993 and had earned 
reductions for low underpayments in 1991. 
1992 and 1993. The State can apply either the 
1991 or 1992 reduction to the 1992 
overpayment rate. If the 1991 reduction is 
applied to the 1992 error rate, the State can 
then apply either the 1992 or 1993 reduction 
to the 1993 error rate. If. in 1992. the State 
applied the 1992 reduction, then either the 
1991 or the 1993 reduction can be applied to 
the 1993 error rate. If. in 1993, however, the 
State applied the 1993 reduction, then the 
1991 reduction can no longer be used since it 
was not used in the year it was earned or one 
of the following two years. 

(ii) At the request of a State, the 
Department shall apply the reduction. 
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described in paragraph (e)(l)(i). in 
determining the State’s overpayment 
rate for either of the two following years 
instead of in determining the State’s 
error rate for the fiscal year to which the 
reduction would otherwise apply. The 
request shall be made in writing within 
30 calendar days from the date of 
receipt of the notification described in 
paragraph (d) of this section. 

(2) Basic disallowance amount. If a 
State’s overpayment rate for a fiscal 
year, adjusted as described in paragraph 

(e)(1) of this section, exceeds the 
national standard for the fiscal year, the 
amount of the basic disallowance shall 
be the product of— 

(i) The Federal share of the State’s 
total AFDC payments for the fiscal year, 

(ii) The difference between the State’s 
adjusted overpayment rate and the 
national standard for the fiscal year, 
and 

(iii) The ratio of the amount obtained 
in paragraph (e)(2)(ii) of this section to 
the national standard, or ”1”, whichever 
is smaller. 

(3) Reduction of the basic 
disallowance amount for overpayment 
recoveries. A State’s basic disallowance 
amount for a fiscal year shall be 
reduced to reflect AFDC overpayment 
recoveries by the State. The amount of 
the reduction shall be the product of— 

(i) The Federal share of payments 
recovered in the fiscal yean and 

(ii) The ratio of the amount obtained 
in paragraph (e)(2)(ii) of this section, to 
the State’s adjusted overpayment rate. 

(4) Reduction for improvement in 
child support collections. If a State’s 
child support collection rate is greater 
than the national child support 
collection rate for the fiscal year, or is 
greater than the average of the State’s 
child support collection rates for the 
three preceding fiscal years, the State’s 
disallowance amount shall be further 
reduced. The amount of the reduction 
shall be the product of— 

(i) The amount of the basic 
disallowance calculated in paragraph 
(e)(2) minus the amount of the reduction 
calculated in paragraph (e)(3) of this 
section, and 

(ii) The larger of— 

(A) The ratio of the difference 
between the State and the national child 
support collection rate, to the national 
child support collection rate for the 
fiscal yean or 

(B) The ratio of the difference 
between the State’s child support 
collection rate for the fiscal year and the 
State’s average child support collection 
rate for the preceding three fiscal years, 
to the State's average child support 
collection rat for the preceding three 
fiscal years. 


(5) Final disallowance amount The 
amount of disallowance imposed on the 
State by the Secretary shall be the 
amount of the disallowance calculated 
in paragraph (e)(2] of this selection 
minus the sum of the amounts of 
reductions calculated in paragraphs (e) 
(3) and (e)(4) of this section. 

Example: All references are to paragraph 
(e) of this section. 


Fiscal year 

State 

National 

Overpayment rate.. 

8.0% 

6.0%. 

Underpaymer^t 

rate. 

Federal share 
of—. 

20% 

3.0%. 

Total AFDC 
payments. 

$5,000,000 

Not applicable. 

Total AFDC 
overpay¬ 
ment 

recoveries. 

$5,000 

Do. 

AFDCchHd 
support 
collection rate. 

16.0% 

1^0%. 

Average AFDC 
child support 
colteclion rate 
for preceding 3 
years. 

14.04% 

Not applicable. 


Calculation 

1. State adjusted overpayment rate. 

paragraph— 

(e)(l}—a.a-(3.O-2.0) = 7.8% 

2. Basic disallowance amount, paragraph— 
(e)(2)(i)—$5,000,000 

(e)(2)(ii)—7.8-6.0=1.8% 

(e)(2)(iii>—1.8/6.0=0.30 

Amount=$5,000,000 X 1.8% X 0.30=$27,000 

3. Reduction for overpayment recoveries, 

paragraph— 

(e)(3)(i)-^.000 
(e)(3](ii)—1.8/7.8=0.231 
Amount=$5,000 X 0.231 = $1.155 

4. Reduction for improvement in child support 

collections, paragraph— 

(e)(4)(i)—$27.000-$l,155=$25,845 
(e)(4)(ii)(A)—(180-12.0)12.0=0.333 
(e)(4)(ii)(B)—{‘t6,0-14.0)/l4.0=0.143 
Since 0.333 is larger than 0.143, then the — 
Amount = $25,845 X 0.333 = $8,606 

5. Final disallowance, pragraph— 

(e) (6)=$27,000—($1.155+$0,606) = $17,239 

(f) Disallowance notification and 
payment schedule. The Department 
shall notify the States with overpayment 
rates about the national standard of 
their imposed disallowances, with a 
target date of 60 calendar days after the 
release of the error rates for the fiscal 
year. 

(1) A State subject to a disallowance 
shall pay the amount of its disallowance 
within 45 calendar days after the date of 
receipt of the notification, or negotiate 
an agreement with the Department to 
repay the disallowance with interest in 
calendar quarterly installments over a 
period not to exceed 30 months 
beginning not later than the first 


calendar quarter after the date of the 
receipt of the notification. 

(2) If a State fails to pay the amount of 
the imposed disallowance as specified 
in paragraph (f)(1) of this section, the 
Department shall reduce the Federal 
matching funds otherwise payable to the 
State under the Social Security Act by 
amounts sufficient to recover the 
amount of disallowance with interest. 

(3) Interest on the unpaid amount of 
the State’s disallowance shall accrue at 
the overpayment rate pursuant to 
section 4()8(i)(3)(A) of the Act beginning 
45 calendar days after the date the State 
receives notice of the disallowance. If a 
subsequent appeal by the State is 
decided in the State’s favor, the 
Department shall repay to the State all 
payments made, with interest from the 
date payment is received at the same 
accrued rate applicable to unpaid 
disallowances. 

(g) Administrative review of 
disallowances. A State may appeal the 
imposition of the disallowance to the 
Departmental Appeals Board in writing 
within 60 calendar days after the receipt 
of the notification described in 
paragraph (f) of this section. The Board 
shall consider the State’s appeal in 
accordance with 45 CFR Part 16. 

(1) The Board shall not review the 
decisions on difference cases made by 
the Panel or the Secretary but shall 
Incorporate them by reference in its 
disallowance determination. 

(2) If the Board does not decide an 
appeal within 90 calendar days after the 
date on the State’s notice of appeal, 
interest on the unpaid disallowance 
amount shall be suspended beginning 
with the 90th calendar day and ending 
on the date of the Board’s final decision, 
except to the extent that the Board finds 
that the State caused or requested the 
delay. 

(h) Judicial review of disallowances. 

A State may appeal a decision by the 
Department Appeals Board, including a 
decision incorporated by the Board on a 
difference case, to the Federal district 
court within 90 calendar days after the 
date of the decision by the Board Court 
review shall be on the record 
established in the Departmental 
Appeals Board review and shall be in 
accordance with the standards of 
review prescribed by title 5 U.S.C. 

706(2), subparagraphs (A) through (E). 

} 205.44 [Removed and reserved] 

3. Section 205.44 is removed and 
reserved. 

[FR Doc. 92-24317 Filed 10-9-92; 8:45 am) 
BILUNO COOC 41S0-04-M 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

(MM Docket No. 91-103; RM-7466, RM- 
7471, RM-7474. RM-77501 

Radio Broadcasting Services; 
Rochester, Minnesota, Clear Lake, 
Osage and St. Ansgar, lA 

agency: Federal Communications 
Commission. 

action: Final rule. 


SUMMARY: This document substitutes 
Channel •225A for Channel 203 at 
Rochester, Minnesota, reserves the 
channel for noncommercial educational 
use and modifies the construction permit 
for Station KFSI-FM accordingly, in 
response to a petition filed by Faith 
Sound, Inc. See 56 FR 18557. April 23, 
1991. The coordinates for Channel *225A 
are 44-01-30 and 92-31-30. In response 
to a counterproposal filed by Mitchell 
County Broadcasting Company, we shall 
allot Channel 238A to St. Ansgar, Iowa, 
without a site restriction at coordinates 
43-22-48 and 92-55-18. The petition filed 
by Jay Lehman (RM-7471) to allot 
Channel 225A to Rochester as the 
community's fifth FM broadcast service 
is denied. The petition filed by Mad 
Hatter Broadcasting, Inc., to substitute 
Channel 279C3 for Channel 276A at 
Clear I.ake, Iowa, and to substitute 
Channel 225A for Channel 279A at 
Osage. Iowa, was withdrawn. With this 
action, (his proceeding is terminated. 

EFFECTIVE DATE: November 16,1992. The 
window period for filing applications for 
Channel 23dA at SL Ansgar, Iowa, will 
open on November 17,1992, and close 
on December 17,1992. 

FOR FURTHER INFORMATION CONTACT. 

Kathleen Scheuerle, Mass Media 
Bureau. (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This Is a 
summary of the Commission's Report 
and Order. MM Docket No. 91-103, 
adopted September 11.1992, and 
released October 5,1992. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington. DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors. Downtown Copy 
Center, 1990 M Street, NW., suite 640, 
Washington. DC 20036, (202) 452-1422, 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 


PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows; 

Authority: 47 U.S.C. 154, 303. 

§73.202 (Amended] 

2. Section 73.202(b). the Table of FM 
Allotments under Minnesota, is 
amended by adding Channel •225A at 
Rochester. 

3. Section 73.202(b), the Table of FM 
Allotments under Iowa, is amended by 
adding Channel 238A, St. Ansgar. 

Federal Communications Commission. 
Michael C. Ruger, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

|FR Doc. 92-24697 Filed 10-9-92; 8:45 am] 
BttUNQ CODE 6712-01-N 


47 CFR Part 73 

(MM Docket No. 92-139; RM-6000] 

Radio Broadcasting Services; Rogers 
City, Ml 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: The document allots Channel 
260C2 to Rogers City, Michigan, as that 
community's second FM broadcast 
service in response to a petition filed by 
Ives Broadcasting Company. See 57 FR 
29855, July 7,1992. The coordinates for 
Channel 260C2 are 45-25-17 and 83-49- 
06. Canadian concurrence has been 
received for this allotment. With this 
action, this proceeding is terminated. 
EFFECTIVE DATE: November 19.1992. The 
window period for filing applications for 
channel 260C2 at Rogers City will o{>en 
on November 20.1992, and close on 
December 21,1992. 

FOR FURTHER INFORMATION CONTACT 
Kathleen Scheuerle, Mass Media 
Bureau. (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order, MM Docket No. 92-139, 
adopted September 11.1992, and 
released October 5.1992. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors. Downtown Copy 
Center, 1990 M Street, NW.. suite 640, 
Washington. DC 20036, (202) 452-1422, 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—lAMENDEDl 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 

§73.202 (Amended] 

2. Section 73.202(b). the Table of FM 
Allotments under Michigan, is amended 
by adding Channel 260C2 at Rogers Citv. 

Federal Communications Commission. 
Michael C. Ruger, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau, 

(FR Doc. 92-24694 Filed 10-9-92; 8:45 am| 
BIUJHQ CODE e712-01-« 


47 CFR Part 73 

(MM Docket No. 91-356; RM-7867; RM- 
7906; RM-7910; RM-7911 ) 

Radio Broadcasting Services; Atlantic, 
Atlantic Beach, Clinton, Englehard, 
Hatteras, and St Pauls, NC 

AGENCY: Federal Communications 
Commission. 

ACTION: Final rule. 

SUMMARY: The Commission, at the 
request of Down East Radio, substitutes 
Channel 297C3 for Channel 297A at 
Atlantic and modifies Station WTKF's 
construction piermit to specify operation 
on the higher class channel. At the 
request of Carolina Media Croup, Inc. 
and WMXS, Inc., Channel 229A is 
substituted for Channel 297A at St. 
Pauls. North Carolina. At the request of 
WMXS. Inc,, Channel 297C3 is 
substituted for Channel 297A at Clinton. 
North Carolina, and Station WMXS' 
license is modified to specify operation 
on the higher class channel. At the 
request of Robert L. Purcell, the 
Commission dismisses his request to 
allot Channel 297C1 to Atlantic Beach. 
North Carolina. See 56 Fed, Reg. 65875. 
December 19.1991, and Supplementary 
Information, infra. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: November 19.1992. 

FOR FURTHER INFORMATION CONTACT 
Leslie K. Shapiro. Mass Media Bureau. 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is d 
synopsis of the Commission's Report 
and Order. MM Docket No. 91-356. 
adopted September 11.1992. and 
released October 5.1992. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 23). 1919 M 
Street, NW., Washington. DC The 
complete text of this decision may also 
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be purchased from the Commission's 
copy contractor. Downtown Copy 
Center. (202) 452-1422,1990 M Street, 
NW., suite 6^, Washington, DC 20036. 

Channel 297C3 can be allotted to 
Atlantic in compliance with the 
Commission's minimum distance 
separation requirements with a site 
restriction of 15.2 kilometers (9.4 miles) 
west to accommodate Down East's 
desired transmitter site, at coordinates 
North Latitude 34-53-01 and West 
Longitude 76-30-21. Channel 297C3 can 
be allotted to Clinton with a site 
restriction of 13 kilometers (6.1 miles) 
west to accommodate WMXS* desired 
transmitter site, at coordinates 35-02-22; 
76-27-32. Channel 299A can be allotted 
to St. Pauls with a site restriction of 9.3 
kilometers (5.7 miles) west to avoid a 
short-spacing to Station WNCT-FM, 
Channel 300C Greenville. North 
Carolina, at coordinates 34-46-20; 79- 
04-22. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—(AMENDED] 

1, The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C 154. 303. 

$73,202 [Amended] 

2. Section 73.202(b). the Table of FM 
Allotments under North Carolina, is 
amended by removing Channel 297A 
and adding Channel 297C3 at Atlantic, 
by removing Channel 296A and adding 
Channel 297C3 at Clinton, and by 
removing Channel 297A and adc^g 
Channel 299A at St. Pauls. 

Federal Communications Commission. 
Michael C. Ruger. 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

[FR Doc. 92-24693 Filed 10-0-92: 8:45 am] 
BILUNQ coot §712-01-11 


47 CFR Part 73 

[MM Docket No. 92-127; RM-7917] 

Radio Broadcasting Services; 
Gennantown, TN 

AGENCY: Federal Communications 

Commission. 

action: Final rule. 

summary: The Commission, at the 
request of Omni Broadcasting 
Corporation, permittee of Channel 298A, 
Gennantown. Tennessee, substitutes 
Channel 298C3 for Channel 298A at 
Germantown and modiHes Omni's 
authorization to specify operation on the 
higher powered channel. See 57 FR 


29691. July 6.1992. Channel 298C3 can 
be allotted to Germantown in 
compliance with the Commission's 
minimum distance separation 
requirements with a site restriction of 
19.2 kilometers (11.9 miles) southeast in 
order to avoid a short>spacing to a 
pending application for Station WMJW- 
FM. Channel 298C3. Rosedale. 
Mississippi. The coordinates for 
Channel 298C3 at Germantown are 34- 
56-28 and 89-41-45. With this acUon. 
this proceeding is terminated. 

EFFECTIVE DATE: November 19,1992. 

FOR FURTHER INFORMATION CONTACT: 
Pamela Blumenthal, Mass Media 
Bureau. (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the commission's Report and 
Order. MM Docket No. 92-127, adopted 
September 10,1992. and released 
October 5,1992. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230). 1919 M Street. NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1990 M Street. NW. suite 640 
Washington. DC 20036. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—(AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154. 303. 

$73J202 [Amended] 

2 Section 73.202(b). the Table of FM 
Allotments under 'Tennessee, is 
amended by removing Channel 298A 
and adding channel 298C3 at 
Germantown. 

Federal Communications Commission. 
Michael C. Ruger, 

Chief Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

[FR Doc. 92-24691 Filed 10-9-92; 8:45 am] 
BILUNQ CODE 6712-01-M 


47 CFR Part 73 

[MM Docket No. 92-68; RM-7949] 

Radio Broadcasting Services; 
Goldendale, WA 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: The Commission, at the 
request of Colin B. Malcolm, substitutes 


Channel 272C3 for 272A at Goldendale. 
Washington, and modifies the license 
for Station KYYT(FM) accordingly. See 
57 FR 13328. April 16.1992. Channel 
272C3 can be allotted to Goldendale in 
compliance with the Commission's 
minimum distance separation 
requirements with a site restriction of 
15.7 kilometers (9.7 miles) south. The 
coordinates for Channel 272C3 at 
Goldendale are North latitude 45-41-23 
and West Longitude 120-54-14. With 
this action, this proceeding is 
terminated. 

EFFECTIVE DATE: November 19.1992. 

FOR further INFORMATION CONTACT. 

Sharon P. McDonald, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order. MM Docket No. 92-68, 
adopted September 16,1992, and 
released October 5,1992. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street. NW.. Washington. DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors. Downtown Copy 
Center, (202) 452-1422,1990 M Street. 
NW., suite 640, Washington, DC 20036. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S,C. 154, 303. 

$73,202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Washington, is 
amended by removing 272A and adding 
272C3 at Goldendale. 

Federal Communications Commission. 
Michael C Ruger, 

Chief Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

[FR Doc. 92-24692 Filed 10-9-92; 8:45 am] 
BILUNQ CODE 6712-01-M 


47 CFR Part 73 

[MM Docket No. 92-138; RM-8003] 

Radio Broadcasting Services; WInlock, 
WA 

AGENCY: Federal Communications 
Commission. 
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actiom: Final rule. 


summary: The Commission, at the 
request of Premier Broadcasters. Inc., 
allots Channel 236A at Winlock. 
Washington, as its first local aural 
transmission service. See 57 FR 29691, 
July 6,1992. Channel 236A can be 
allotted to Winlock at the petitioner’s 
requested site without a site restriction. 
The coordinates for Channel 236A at 
Winlock are North Latitude 46-29-30 
and West Longitude 122-66-12. Since 
Winlock is located within 320 kilometers 
(200 miles) of the U.S.-Canadian border, 
concurrence by the Canadian 
government has been obtained. With 
this action, this proceeding is 
terminated. 

EFFECTIVE DATE: November 19.1992. The 
window period for filing applications 
will open on November 20.1992. and 
close on December 21,1992. 

FOR FURTHER INFORMATIOM COffTACT: 

Sharon P. McDonald, Mass Media 
Bureau. (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 92-138, 
adopted September 16.1992, and 
released October 5,1992. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street. NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Cornmission's 
copy contractors. Downtown Copy 
Center, (202) 452-1422.1990 M Street. 
NW., suite 640, Washington. DC 20036. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—{AMENDED) 

1. The authority citation for part 73 
continues to read as follows: 

Authority; 47 U.S.C 154. 303. 

§73.202 [Amended) 

2. Section 73.202(b). the Table of FM 
Allotments under Washington, is 
•amended by adding Channel 238A. 
Winlock. 

Federal Communications Commission. 

Michael C Ruger, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

|FR Doc. 92-24606 Filed 10-9-02; 6:45 am) 
BILUNQ CODE 


DEPARTMENT OF TRANSPORTATION 
Federal Transit Administration 
49 CFR Part 665 
{Docket No. 89-6) 

RIN 2132-AA30 

Bus Testing Program; Delay In 
Application For Small Vehicles 

agency: Federal Transit Administration, 
DOT. 

ACTION: Interim final rule. 

SUMMARY: On July 28,1992, the Federal 
Transit Administration published an 
interim final rule on its bus testing 
program. Among other things, the rule 
added two new vehicle types (small 
vehicles with service lives of 4 and 5 
years) to the vehicles subject to testing 
at the FTA sponsored testing facility. 
Today's document postpones the 
application of the July 28.1992 interim 
final rule for these vehicle types, based 
on new information available to the 
agency. This additional time is need for 
the Federal Transit Administration to 
determine what, if any, changes need to 
be made to the rule to accommodate this 
information. 

DATES: Effective Date: October 13.1992. 

Comment due date: Comments must 
be submitted by December 14,1992. 

FOR FURTHER INFORMATION CONTACT: 

For technical issues. Steven A. Barsony, 
Director, Office of Engineering 
Evaluations. Office of Technical 
Assistance and Safety. (202) 366-0090: 
for legal issues, Richard Wong. Office of 
the Chief Counsel, (202) 366-1936. The 
test faculty can be reached by 
contacting Bohdan Kulakowski. 

Director. Bus Research and Testing 
Program, Pennsylvania Transportation 
Institute, Penn State. (814) 863-1893. 
SUPPLEMENTARY INFORMATION: 

I. This Rule 

The Surface Transportation and 
Uniform Relocation Assistance Act of 
1987 required the Federal Transit 
Administration to establish a bus testing 
facility, for testing a model of any new 
bus model purchased with FTA financial 
participation. The agency issued its first 
interim final rule implementing this 
program in 1989, and announced that it 
would phase-in the program—applying 
the testing requirements to different size 
vehicles over a multi-year period. 

On July 28,1992, FTA issued its third 
interim final rule applying the testing 
requirements to two final two categories 
of vehicles (small vehicles, with service 
lives of 4-5 years). These vehicles are 
defined in the rule at § 665.11 as: 


(a) Minimum service life of five years 
or 150,000 miles—typified by light duty 
mid-size buses, approximately 25-35 
foot 

(b) Minimum service life of four years 
or 100,000 miles—typified by light duty 
small buses, cutaways, and modified 
vans, approximately 18-28 foot. 

The July 28,1992, interim final rule 
states that the effective date for these 
vehicle types was August 27.1992, and 
keys the effective date to 
advertisements for bids or requests for 
proposal for new model buses that are 
issued on or after that date. 

Since publishing this interim final rule, 
however, the agency has become aware 
that there has been a recent, major 
change in the configuration of the 
chassis of a standard vehicle, which 
increases significantly the number of 
vehicle models in these two categories 
to be tested. This new information 
changes the government's estimate of 
the vehicles affected by the phase-in of 
these categories. 

Therefore, the agency is postponing 
the application of the July 28,1992 
interim final rule for these two 
categories for 120 days. During this lime 
the agency will be able to gather and 
analyze the information needed to 
phase-in the testing of these vehicle 
models without causing undue economic 
hardship in the affected industry. 

The agency emphasizes that this delay 
in application applies only to these two 
new categories and does not affect the 
other changes announced in the July 28, 
1992, interim final rule or other rule 
provisions already in effect. 

Finally, the FTA's July 28,1992, 
interim final rule provided that 
comments on it would be accepted until 
September 28,1992. Because of this 
postponement of the application of a 
portion of that rule, the agency is 
extending the due date for comments on 
the entire interim final rule until 
December 14.1992. 

II. Regulatory Matters 

This rule is not a major rule under 
Executive Order 12291. However, it is a 
significant rule, because it is related to a 
significant rule under the Department's 
Regulatory Policies and Procedures. The 
extension of time to comply, the primary 
focus of today's document, imposes no 
costs on the affected public. In fact, the 
deferral will delay costs to vehicle 
manufacturers for the period of the 
extension. Since the economic impact is 
minimal, a regulatory evaluation has not 
been prepared. There are no Federalism 
effects sufficient to warrant the 
preparation of a Federalism assessment. 
The FTA certifies that this rule will not 








Federal Register / Vol. 57, No. 198 / Tuesday, October 13. 1992 / Rules and Regulations 46815 


have a significant economic impact on a 
substantial number of small entities. 

List of Subjects In 49 CFR Part 685 

Vehicle testing. Grant programs— 
transportation, Mass transportation. 

Accordingly for the reasons described 
in the Preamble, part 665 is amended as 
set forth below: 

PART 665—BUS TESTING 

1. The authority citation for 49 CFR 
part 665 continues to read as follows: 

Authority: 49 U.S.C. App, 1601 el seq.. 
1006(h): 49 CFR 1.51. 

2. Paragraph (d) of 5 665.3 is revised 
as set forth below. 

$ 665.3 Scope. 

* • • « • 

|d) The provisions in §5 665.11(e)(4) 
and (5) concerning the last two 
categories of buses which must be 
tested, apply to advertisements for bids 
or requests for proposals for buses 
issued on or after February 10.1993. 

Issued; October 5.1992. 

Roland |. Mross. 

Deputy Administrator. 

|FR Doc. 92-24568 Filed 10-9-92; 8:45 am| 
BILUNG COOC 4910-57-M 


DEPARTMENT Of COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Parts 217,222 and 227 

I Docket No. 921054-2254] 

Sea Turtle Conservation; Restrictions 
Applicable to Fishery Activities 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA. Commerce. 
action: Establishment of a temporary 
observer requirement in the shark gillnet 
fishery and request for comments. 

SUMMARY: NMFS notifies owners and 
operators of vessels conducting shark 
gillnet fishing from North Carolina 
through Florida that, for the next 30 
days, they, upon request, must carry a 
NMFS-approved observer aboard such 
ve88el(s). This action is necessary to 
monitor the taking of threatened and 
endangered sea turtles. Unusually high 
strandings of turtles on Georgia beaches 
may be attributable to shark gillnet 
fishing off Georgia and justify the 
imposition of this requirement. NMl’S 
may extend this requirement beyond 30 
days and/or impose additional 
temporary sea turtles conservation 
measures on the shark gillnet fishery as 


necessary to adequately protect sea 
turtles. 

DATES: This action is effective from 
October 7,1992 through November 5, 
1992. Comments on this action must be 
submitted by November 5,1992. 
ADDRESSES: Requests for a copy of the 
environmental assessment for this 
action and comments on this action 
should be addressed to Dr. Nancy 
Foster. Director, Office of Protected 
Resources. NMFS, 1335 East-West 
Highway, Silver Spring. MD 20910. 

FOR FURTHER INFORMATION CONTACr. 
Phil Williams, NMFS National Sea 
Turtle Coordinator (301/713-2319) or 
Charles A. Oravetz. Chief. Protected 
Species ProCTam, NMFS. Southeast 
Region (813/893-3366). 

SUPPLEMENTARY INFORMATION: 

Background 

All sea turtles that occur in U.S. 
waters are listed as either endangered 
or threatened under the Endangered 
Species Act of 1973, U.S.C. 1531 et seq. 
(ESA). Incidental capture by shrimp 
trawlers has been documented for five 
species of sea turtles that occur in U.S. 
coastal waters. Sea turtle take by other 
types of fishing gear has also been 
documented, but the amount and extent 
of impact to turtles by such gear types is 
unknown. Cillnets of different sizes 
have been reported to lake sea turtles; 
for example, gillnets have been reported 
to take loggerhead turtles in South 
Carolina sturgeon fisheries, and green 
turtles in southern Florida. In fact, 
gillnets were the preferred means of 
capturing turtles when turtle fisheries 
were allowed in U.S. waters. NMFS 
recently issued an advance notice of 
proposed rulemaking (FR 57 30709. July 
10,1992] that requested comments on 
the need to impose monitoring 
requirements and/or conservation 
measures on non-shrimp trawl fisheries 
that may adversely affect sea turtles. 

Recent Events 

In July 1992, the shark gillnet fishery 
came under suspicion of taking sea 
turtles when over 20 loggerhead turtles 
stranded on Cumberland Island. 

Georgia, during a 10-day period. Three 
shark gillnet vessels were reportedly 
fishing off Cumberland island during 
this time period. In response to this 
stranding event, NMFS law enforcement 
efforts were increased and a number of 
shrimp trawlers were boarded to 
determine whether these strandings 
could be attributed to a lack of 
compliance by shrimp trawlers with the 
sea turtle conservation regulations. 
These boardings indicated that overall 
the shrimp trawlers were complying 


with the sea turtle conservation 
regulations. By August 1992. the number 
of strandings declined significantly. 
Coincidentally, the three shark gillnet 
vessels has moved north. 

During the period of September 5-7, 
1992, a total of seven turtles stranded on 
Cumberland Island. These strandings 
coincided with the return of shark gillnet 
vessels into waters off southern Georgia. 
A number of tarpon and other large fish 
stranded at the same time, suggesting 
that they may have been killed by the 
same gear as the turtles. Tarpon and 
large fish are seldom taken by shrimp 
trawlers, but are commonly taken as 
bycatch in gillnets. 

NMFS has received a number of 
complaints from private individuals and 
the Georgia Department of Natural 
Resources (DNR) suggesting that shark 
gillnet vessels are responsible for the 
recent large number of turtle strandings 
off Georgia. On September 9,1992, the 
Georgia DNR formally requested that 
NMFS take regulatory action to require 
that shark gillnet vessels fishing in 
Federal waters off Georgia's coast carry 
observers. 

Vessels in the shark gillnet fishery use 
gillnets up to 1.5 miles (2.4 km) in length, 
usually consisting of 10-inch (25.4 cm) 
stretched mesh net. averaging about 40 
meshes deep. Sets are generally made at 
night with vessels leaving port in the 
afternoon and returning the following 
morning. All fishing reporting occurs 
outside of state waters in the U.S. 
exclusive economic zone. 

Sea Turtle Conservation Measures 

Based on the information presented 
and evidence indicating that the shark 
gillnet fishery may be taking endangered 
and threatened sea turtles, the Assistant 
Administrator for Fisheries. NOAA, 
(Assistant Administrator) has 
determined that immediate action is 
necessary to conserve sea turtles 
pursuant to interim final regulations 
effective on September 1.1992, (57 FR 
40861. September 8,1992). codified at 50 
CFR 227.72{e)(6)(ii). The Assistant 
Administrator has determined that 
incidental takings of sea turtles during 
shark gillnet fishing are unauthorized 
unless these takings are consistent with 
the applicable biological opinions and 
associated incidental take statements. A 
biological opinion on the entire shark 
fishery, including a variety of gear types, 
was completed on September 23.1991; 
that incidental take statement allows for 
the documented take by injury or 
mortality of two Kemp's ridley, or two 
hawksbill, or four green, or four 
leatherback, or ten loggerhead turtles. 
The reasonable and prudent measures 
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necessary to minimize the impacts of the 
shark fishery on sea tiirtles include 
implementation of observer programs to 
document incidental capture, injury, and 
mortality, with emphasis on monitoring 
of the gillnet fishery for sharks. A 
biological opinion on this action 
analyzed the impact of the shark gillnet 
fishery on threatened and endangered 
sea turtles. That opinion reemphasized 
the need for an observer program to 
determine the impact of the shark gillnet 
fishery on listed species; the incidental 
take statement issued with that opinion 
allows for the documented take by 
injury or mortality of: one Kemp's ridley, 
or one green, or one hawksbill, or one 
leatherback turtle, or two loggerhead 
turtles. 

Requirements 

The definitions in 50 CFR 217.12, as 
revised by the interim final regulations 
(57 FR 40861, September 8,1992), are 
applicable to this action, as well as all 
relevant provisions in 50 CFR parts 217, 
222, and 227. For example, under 50 CFR 
227.71(b)(1) it is unlawful to own, 
operate, or be on board a vessel, except 
if that vessel is in compliance with all 
applicable provisions of i 227.72(e): 
more specifically, § 227.71(b)(3) states 
that it is unlawfid to fish for or possess 
fish or wildlife contrary to a restriction 
specified or issued under § 227.72(e)(6). 

The term "shark gillnet restricted 
area" means all inshore and offshore 
waters of the Atlantic area. This 
includes waters south of 36‘'33'00.8" N. 
latitude (North Carolina/Virginia 
border), but docs not include waters of 
the Gulf area or Southwest Florida area. 
A "shark gillnet vessel" means any 
vessel fishing with gillnet gear that 
targets or is capable of taking shark, or 
any vessel possessing shark that has 
gillnet gear on board. "Fishing" or "to 
fish" has the meaning specified under 50 
CFR 217.12 and includes operations in 
support of or in preparation for the 
catching of fish, including having gillnet 
gear on board a vessel (unless that gear 
is stowed below deck or covered so that 
it is in a condition that makes it 
unavailable for fishing). "Gillnet gear" 
includes any net designed to be 
suspended vertically in the water and to 
entangle the head or other body parts of 
fish passing through the net, including 
drifting nets and nets anchored or 
attached to the sea bottom, the fishing 
vessel or any other object. 

NMFS hereby notifies owners and 
operators of shark gillnet vessels fishing 
in the shark gillnet restricted area that 
they must carry a NMFS-approved 
observer on board such vessels) if 
requested to do so by the Regional 
Director for the NMFS Southeast Region 


upon written notification sent to either 
the address s];>ecined for the vessel 
under the Marine Mammal Exemption 
Program or the address specified for 
vessel registration or documentation 
purposes or otherwise served on the 
owner or operator of the vessel. A shark 
gillnet vessel Hshing in the shark gillnet 
restricted area must comply with the 
terms and conditions specified in such 
written notification. 

The requirements and provisions of 50 
CFR 216.24(f)(1). (f)(2). and (f) (5) 
through (7) applicable to vessel 
certificate holders under the marine 
mammal observer program apply to 
shark gillnet vessels as if the observers 
required under this action were marine 
mammal observers. For example, no 
person may forcibly assault, impede, 
intimidate, interfere with, influence, 
attempt to influence, or harass an 
observer. 

Any person who does not comply with 
any requirement in this document, 
including any term or condition in any 
written notification issued hereunder, is 
in violation of the interim final 
regulations (57 FR 40861, September 8. 
1992), codified at 50 CFR 227.71(b)(3). 

Additional Sea Turtle Conservation 
Measures 

The Assistant Administrator, at any 
time, may modify the requirements of 
this action through notification in the 
Federal Register, if necessary, to ensure 
adequate protection of endangered and 
threatened sea turtles. Under this 
procedure, the Assistant Administrator 
will impose any necessary additional or 
more stringent measures, if he 
determines that shark gillnet vessels are 
having a significant adverse effect on 
sea turtles. Likewise, conservation 
measures may be modified if monitoring 
to assess turtle mortality indicates that 
the incidental take level for the program 
is approaching the incidental take level 
established by the biological opinion for 
this action issued as a result of 
consultation under section 7 of the ESA. 
That level is one documented take by 
injury or mortality of a Kemp’s ridley, or 
green, or hawksbilL or leatherback 
turtle; or two lethal takes of longgerhead 
turtles. 

The Assistant Administrator will 
impose additional conservation 
measures on this fishery if the incidental 
take level is exceeded, or if significant 
or unanticipated levels of lethal or 
nonlethal takings or strandings of sea 
turtles associated with fishing activities 
in the restricted area occur. Such 
additional restriction may include 
requirements to reduce the soak time of 
nets or reduce the length of nets. 
Notification will be published in the 


Federal Register announcing any 
additional sea turtle conservation 
measures including any extension of the 
30-day requirement to carry an observer 
upon request on shark gillnet fishing 
vessels. 

Classification 

The Assistant Administrator has 
determined that this restriction is 
necessary to respond to an emergency 
situation to provide adequate protection 
for listed sea turtles, and is consistent 
with the ESA and other applicable law. 
This restriction does not require a 
regulatory impact analysis under E.O. 
12291 because it is not a "major rule." 

The Assistant Administrator, pursuant 
to section 553(b)(B) of the 
Administrative I^ocedure Act (APA), 
finds there is good cause to take this 
action on an emergency basis and that it 
is impracticable and contrary to the 
public interest to provide prior notice 
and opportunity for comment. 

Emergency action is needed to insure 
the conservation of endangered and 
threatened sea turtles. 

Because neither section 553 of the 
APA nor any other law requires that 
general notice of proposed rulemaking 
be published for this action, under 
section 603(b) of the Regulatory 
Flexibility Act, an initial Regulatory 
Flexibility Analysis is not required. 

The Assistant Administrator prepared 
an environmental assessment (EA) for 
the interim final rule (57 FR 40861, 
September 8.1992). A supplemental EA 
prepared specifically for this action 
concludes that, with specified mitigation 
measures, this action will have no 
significant impact on the human 
environment. 

Dated: October 6.1992. 

Wimam W. Fox, Jr., 

Assistant Administrator for Fisheries. 

[FR Doc. 92-24784 Filed 10-7-92:12:46 pm) 
BtLUHQ CODE 3510-22-M 


50 CFR Part 672 

[Docket No. 911176-2018] 

Groundfish of the Gulf of Alaska 

agency: National Marine Fisheries 
Service (NMFS). NOAA, Commerce. 
action: Prohibition of retention. 

SUMMARY: NMFS is prohibiting retention 
of the shortraker/rougheye rockfish 
species group (SRRE) in the Central 
Regulatory Area of the Gulf of Alaska 
(GOA) and is requiring that catches of 
SRRE be treated in the same manner as 
prohibited specie and discarded. This 
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action is necessary because the total* 
allowable catch (TAG) for SRRE in the 
Central Regulatory Area has been 
reached. 

EFFECTIVE DATE: 12 noon, Alaska local 
lime (A.I.t.), October 7.1992. through 12 
midnight. A.Lt., December 31.1992. 

FOR FURTHER INFORMATION CONTACT: 

Andrew N. Smoker. Resource 
Management Specialist, Fisheries 
Management Division. NMFS. (907) 586- 
7228. 

SUPPLEMENTARY INFORMATION: The 
groundfish fishery in the GOA exclusive 
economic zone is managed by the 
Secretary of Commerce according to the 
Fishery Management Plan for the 
Groundfish Fisher of the Gulf of Alaska 


(FMP) prepared by the North Pacific 
Fishery Management Council under 
authority of the Magnuson Fishery 
Conservation and Management Act. 
Fishing by U.S. vessels is governed by 
regulations implementing the FMP at 50 
CFR parts 620 and 672. 

The SRRE TAC is the Central 
Regulatory Area was established by the 
final notice of specifications (57 FR 2844. 
January 24,1992) as 1.290 metric tons. 

The Director of the Alaska Region, 
NMFS, has determined, in accordance 
with § 672.20(c)(3), that the TAC for 
SRRE In the Central Regulatory Area 
has been reached. Therefore, NMFS is 
prohibiting retention of SRRE in that 
area effective from 12 noon. Alaska 
local time (A.I.t.), October 7.1992, 


through 12 midnight. A.I.t., December 31, 
1992. 

Classification 

This action is taken under 50 CFR 
672.20 and is in compliance with 
Executive Order 12291. 

List of Subjects in 50 CFR Part 672 

Fisheries. Recordkeeping and 
reporting requirements. 

Authority: 10 U.S-C 1801 <?/ seq. 

Dal^: October 7.1992. 

David S. Crestin, 

Acting Director, Office of Fisheries 
Conservation and MonagemenL National 
Marine Fisheries Service. 

Doc. 92-24799 Filed 10-7-92; 2:14 pm) 
BtLUNO CODE 3510-2F4I 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


NUCLEAR REGULATORY 
COMMISSION 

10CFR Parts 170 and 171 
I Docket No. PRM>170-3) 

American College of Nuclear 
Physicians and Society of Nuclear 
Medicine; Request for Comment on a 
Petition for Rulemaking 

agency: Nuclear Regulatory 
Commission. 

action: Petition for rulemaking; request 
for comment. 

summary: The Nuclear Regulatory 
Commission (NRC) requests public 
comment on a petition for rulemaking 
filed by the American College of 
Nuclear Physicians and the Society of 
Nuclear Medicine. The petition has been 
docketed by the Commission and has 
been assigned Docket No. PRM-17Q-3. 
The petitioners request that the NRC 
amend its regulations governing the 
licensing, inspection, and annual fees 
charged to its licensees because of the 
recent increase in these fees. 

DATES: Submit comments by December 
14,1992. Comments received after this 
date will be considered if it is practical 
to do so, but assurance of consideration 
cannot be given except as to comments 
received on or before this date. 
ADDRESSES: Submit comments to: 
Secretary, U.S. Nuclear Regulatory 
Commission. Washington. DC 20555. 
Attention: Docketing and Service 
Branch. 

For a copy of the petition, wnte; Rules 
Review Section. Rules and Directives 
Review Branch. Division of Freedom of 
Information and Publications Services. 
Office of Administration. U.S. Nuclear 
Regulatory Commission. Washington, 
DC 20555. Telephone: 301-492-7758 or 
Toll Free: 800-388-5642. 

FOR FURTHER INFORMATION CONTACT: C. 
James Holloway. Office of the 
Contrciler. U.S. Nuclear Regulatory 
Commission. Washington. DC 20555. 
Telephone: 301-492-4301. 


SUPPLEMENTARY INFORMATION: 
Background 

On February 18.1992, the Nuclear 
Regulatory Commission (NRC) received 
a petition for rulemaking submitted by 
the American College of Nuclear 
Physicians and the Society of Nuclear 
Medicine. The petition was docketed as 
PRM-170-3 on February 28.1992. The 
petitioners requested that the NRC 
amend 10 CFR Parts 170 and 171 
concerning fees for facilities, materials 
licenses, and other regulatory service 
under the Atomic Energy Act of 1954, as 
amended. The petitioners requested this 
amendment to mitigate the substantial 
adverse impacts experienced by its 
members because of the recent increase 
in the NRC*s license and annual fees. 

In the Federal Register of May 12,1992 
(57 FR 20211). the NRC published a 
notice of receipt of this petition. In that 
document, the NRC announced that it 
would consider the issues raised by the 
petitioners after the rulemaking action 
necessary to establish the license and 
annual fees for FY 1992 was completed. 
The NRC indicated that it would 
consider the petitioners* concerns within 
the context of the review and evaluation 
of the fee program for FY 1993 which 
will be conducted as part of the NRC’s 
continued implementation of Public Law 
101-508. As part of the review 
concerning the fee program for FY 1993 
and succeeding years, the NRC now 
requests public comment on the issues 
raised in PRM-170-3. 

Fee Schedule Rulemaking 

On April 12.1991 (56 FR 14870). the 
NRC published proposed amendments 
to its regulations governing the 
licensing, inspection, and annual fees 
charged to its licensees. The proposed 
revisions were necessary to implement 
Omnibus Budget Reconciliation Act of 
1990 (Pub. L 101-508). passed by the 
Congress on November 5.1990. which 
mandates that the NRC recover 
approximately 100 percent of its budget 
authority in Fiscal Year 1991. and the 
four succeeding fiscal years, through the 
assessment of license, inspection, and 
annual fees. The proposed rule affected 
all applicants, licensees, and holders of 
certificates of compliance, registrants of 
sealed sources and devices and 
approvals of quality assurance 
programs. The proposed revisions, when 
adopted, would increase fees 
substantially for those entities currently 


subject to fees. Other entities previously 
exempt from fees would become subject 
to the fees in these proposed schedules. 

In response to this rule, the American 
College of Nuclear Physicians and the 
Society of Nuclear Medicine submitted 
comments on May 13,1991. The 
petitioners* comments discussed the 
issue of assessing user fees to medical 
licensees and what the petitioners 
believed would be the potential damage 
that could occur as a result. 

On July 10.1991 (56 FR 31472). the 
NRC published the final rule 
implementing the requirements of Public 
Law 101-508. This final rule, which 
became effective on August 9,1991. 
revised the fees charged to NRC 
licensees for FY 1991. With regard to the 
impact on NRC licensees, the 
Commission concluded that **to 
eliminate the adverse effects, the annual 
fees would have to be eliminated or 
reduced. Because Public Law 101-508 
requires the NRC to assess and collect 
approximately 100 percent of its budget 
authority, a reduction in the fees 
assessed for one class of licensee would 
require a corresponding increase in the 
fees assessed for another class. 
Therefore, the impact noted cannot be 
eliminated without creating adverse 
effects for other licensees. For this 
reason, consideration has been given 
only to the effects that NRC is required 
to consider by law (i.e., the Atomic 
Energy Act, the Energy Reorganization 
Act, and the Regulatory Flexibility 
Act).** 

The NRC reconciled the mandate of 
Public Law 101-508 with the 
requirements of the Regulatory 
Flexibility Act to consider the impacts 
of its regulations on small entities by 
establishing a maximum small-entity fee 
for a licensee who qualifies as a small 
entity. In an effort to further mitigate the 
impact of the annual fee on a small 
entity, the NRC published a proposed 
rule (57 FR 847; January 9,1992) to 
establish a lower-tier, annual fee for a 
small-entity licensee that has relatively 
low annual gross receipts or supporting 
populations. The final rule adopting this 
proposed amendment was published on 
April 17.1992 (57 FR 13625), and became 
effective on May 18,1992. 

The proposed rule necessary to 
establish the license and annual fees for 
FY 1992 was published on April 29,1992 
(57 FR 10095). The comment period for 
this action closed on May 29,1992. The 
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NRC published the final rule 
establishing the FY 1992 licensing and 
annual fees on July 23,1992 (57 FR 
32691). The provisions of the final rule 
became effective August 24,1992. Now 
that the fee cycle for FY 1992 is 
complete, the NRC is beginning its 
evaluation of the fee program for FY 
1993. As part of that action, the NRC is 
soliciting public comment on the petition 
submitted by the American College of 
Nuclear Physicians and the Society of 
Nuclear Medicine (PRM-170-3). 

The Petitioners 

The American College of Nuclear 
Physicians (ACNP) is an organization of 

I. 450 members, including 1,100 
physicians who are qualified to use 
radioactive byproduct materials for 
diagnostic and therapeutic medical 
purposes. The Society of Nuclear 
Medicine (SNM) is an association of 

II. 300 members with about 4.750 
physicians who practice nuclear 
medicine. Members of the ACNP/SNM 
who use byproduct radioactive 
materials must be licensed by either the 
NRC or an Agreement State. 

Adverse Impacts on the Petitioners 

The petitioners have submitted this 
petition for rulemaking because they 
believe they have been adversely 
affected by the current license fee rule. 
The petitioners state that the fees 
imposed by the NRC unfairly burden 
medical licensees and threaten the 
continuation of many nuclear medicine 
practices. The petitioners state that fees 
for its member physicians have 
increased by up to 1400% and that this 
constitutes a substantial, additional 
expense for the practice of nuclear 
medicine. The petitioners stale that 
since the fee increase over 400 nuclear 
medicine licensees have either 
terminated or applied to terminate their 
NRC licenses. 

The petitioners state that, in addition 
to the direct fee increase, they are also 
affected indirectly. Increased user fees 
are also reflected in the cost of 
radiopharmaceuticals due to the 
increase in fees for radiopharmaceutical 
manufacturers and radiopharmacy 
licenses. The petitioners state that this 
additional fee is passed on to the 
practitioner, thereby raising their 
operating costs. 

The petitioners state that substantial 
numbers of their members practice in 
hospitals because these hospitals are 
required to provide nuclear medicine 
services. The petitioners also state that 
about 40% of all fees for nuclear 
medicine service are covered by 
Medicare. However, according to the 
petitioners. Medicare reimbursement 


limits do not consider NRC license fee 
increases. Thus, the recent substantial 
increases in NRC license fees have had 
to be absorbed into the non¬ 
reimbursable costa of nuclear medicine 
practices. 

The petitioners believe that the recent 
amendments to the license fee rule have 
had an inequitable impact on them. 

They believe they are in a unique 
situation and should be given special 
consideration similar to what the NRC 
has given to other limited categories of 
licensees. For example, non-profit 
educational institutions retained their 
fee exemption under part 170 and were 
given an additional exemption under 
part 171 in recognition of their unique 
contributions to society. The petitioners 
believe that their unique contributions to 
socity should also warrant an 
exemption. 

The petitioners believe that the NRC 
discounted the unique societal benefits 
provided by members of the ACNP/ 
SNM, their unique circumstances 
regarding reimbursement, and the 
hardships imposed on individual 
physicians by the fee rules. In addition, 
the petitioners assert that fees for the 
remaining NRC medical licensees may 
rise substantially again under the 
present fee recovery policy because 
several hundred medical licensees have 
terminated their licenses. The 
petitioners believe the increases could 
further extend the competitive 
disadvantage in favor of alternative 
modalities and identical services in 
Agreement States. The petitioners 
indicate that the fee increase may also 
impact medical practice resulting in 
limiting patient choices in some 
geographical areas. 

The Petitioner's Proposals 

The petitioners request that parts 170 
and 171 be amended to minimize the 
inequitable impacts of NRC-imposed 
fees on the practice of nuclear medicine. 
The petitioners request that the NRC 
amend its regulations in 10 CFR parts 
170 and 171 to recognize factors the 
petitioners contend the NRC considers 
for other licensees. The petitioners' 
specific suggestions include the 
following items. The NRC should— 

1. Provide an exemption for a medical 
service similar to the exemption 
provided for a non-profit institution. 

2. Provide for uniform consideration of 
each licensee’s particular circumstances. 
For 'ixample, the petitioners suggest that 
the 'JRC develop a simple template for 
structuring exemption requests. 

3. Adopt a sliding scale of fees 
depending on the size of an entity and 
not just providing a fee cap for those 
entities who qualify as "small entities." 


4. Allow licensees a greater voice in 
the NRC's decision-making process for 
developing new programs where the 
development costs could have 
substantial economic impacts. The 
petitioners believe that if the NRC 
proposes to develop a regulation which 
is not necessary for the adequate 
protection of the public health and 
safety, the NRC should be required to 
show that the regulation would result in 
a substantial increase in safety and that 
the benefits exceed the costs. 

Petitioners' Conclusion 

The petitioners have identified several 
signiHcant adverse impacts which they 
assert have affected its members as a 
result of the recent increases in NRC 
license and annual fees. The petitioners 
believe that the fees imposed by the 
NRC unfairly burden medical licensees 
and threaten the continuation of many 
nuclear medicine practices, and request 
that the NRC consider its proposals to 
amend the rules in parts 170 and 171. 

Dated at Rockville. Maryland, this 6th day 
of October 1992. 

For the Nuclear Regulatory Commission. 
Samuel). Chilk, 

Secretary of the Commission, 

[FR Doc. 92-24747 Filed 10-9-92: 8:45 am] 
BILUNQ CODE 759(M>1-M 


FARM CREDIT ADMINISTRATION 
12 CFR Parts 612 and 617 
RIN 3052-AB33 

Personnel Administration; Referral of 
Crimes and Suspected Crimes 

agency: Farm Credit Administration 
(FCA). 

action: Proposed rule. 

summary: The FCA. by order of the 
FCA Board, issues for public comment a 
proposed regulation governing the 
referral of known and suspected 
criminal violations. Proposed part 617 
would mandate the use of a uniform 
FCA Criminal Referral Form (FCA 8058, 
hereinafter. Referral Form) which will 
replace the various form that are 
currently being used by Farm Credit 
System (FCS) institutions. Conforming 
amendments to part 612 would be. 
dates: Comments must be submitted on 
or before November 12,1992. 

ADDRESSES: Comments should be 
mailed or delivered (in triplicate) to 
Patricia W. DiMuzio, Division Director, 
Regulation Development Division, Office 
of Examination. Farm Credit 
Administration. McLean, Virginia 22102- 
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5090, Copies of all comments received 
will be available for examination by 
interested parties in the Regulation 
Development Division. Farm Credit 
Administration. 

FOR FURTHER INFORMATION CONTACT: 

Eric Howard. Policy Analyst, Office of 
Examination, Farm Credit 
Administration, McLean, VA 22102- 
5090, (703) 883-4498, or 
Anthony N. Torres. Litigation and 
Enforcement Division, Office of 
General Counsel, Farm Credit 
Administration, McLean, VA 22102- 
5090, (703) 883-4040, TDD (703) 88^ 
4444. 

SUPPLEMENTARY INFORMATION: Pursuant 
to the Farm Credit Act of 1971. as 
amended, the FCA regulates and 
examines FCS institutions for safety and 
soundness and compliance with laws 
and regulations. FCS institutions have 
the responsibility to establish and 
maintain safeguards designed to detect, 
deter, and report criminal activity 
involving the assets, operations, or 
affairs of the institution. Violations of 
Federal criminal statutes may affect the 
safety and soundness of FCS institutions 
and may undermine public confidence in 
the FCS. Additionally, the law 
enforcement agencies need to receive 
timely and specific information on 
kno%vn or suspected criminal activity to 
permit them to determine whether 
investigations and prosecutions are 
warranted. 

The Interagency Bank Fraud Working 
Group (Worldng Group), a task force 
consisting of Federal financial 
institution regulators and law 
enforcement agencies, has designed a 
uniform referral form (Referral Form, 
FCA 8058) to facilitate the reporting of 
criminal activity by financial institutions 
and to enhance the law enforcement 
agencies* ability to investigate and 
prosecute the matters reported. In order 
to promote use of the Referral Form and 
ensure proper reporting, the FCA 
proposes to adopt regulations that 
would (1) mandate uniform procedures 
for filing criminal referrals and (2) 
mandate the use of the Referral Form in 
making certain criminal referrals. 

The Referral Form, with instructions 
explaining how to complete, file, and 
distribute the form, can be obtained 
from the Office of General Counsel 
(OGC) of the FCA. Filing of the Referral 
Form would be required in all cases In 
which one of the circumstances listed in 
5 617.2(a) exists, but only when such 
circumstances exist. However, nothing 
in this proposed regulation should be 
construed as reducing in any way the 
general responsibility to report criminal 


activities in which these circumstances 
do not exist to the appropriate 
investigatory and/or prosecuting 
authorities, whether State or Federal. 
Therefore, the FCA strongly encourages 
institutions to report all Imown or 
suspected criminal activity to the 
appropriate Federal. State, or local law 
enforcement authorities. 

Comments are sought on all the 
provisions contained in the regulation. 

List of Subjects 

72 CFR Part 612 

Agriculture, Banks, banking. Conflict 
of interests. Rural areas. 

12 CFR Part 617 

Criminal referrals. Criminal 
transactions. Defalcations. 
Embezzlement, Insider abuse. 
Institutions of the Farm Credit System, 
Money laundering. Theft. 

For the reasons stated in the 
preamble, parts 612 and 617 of chapter 
VI. title 12 of the Code of Federal 
Regulations are proposed to be amended 
to read as follows: 

PART 612—PERSONNEL 
ADMINISTRATION 

1. The authority citation for part 612 
continues to read as follows: 

Authority: Secs. 5.9, 5.17, 5.19 of the Farm 
Credit Act; 12 U.S.C. 2243. 2252, 2254. 

2. Section 612.2180 is amended by 
revising paragraph (b) to read as 
follows: 

S 612.2180 Enforcement 

(b) The bank, Funding Corporation, or 
service organization shall promptly 
notify the Farm Credit Administration of 
those cases where it has determined 
that there is a known or suspected 
criminal violation [See part 617). 
«*•••• 

3. Part 617 is revised to read as 
follows: 

PART 617—REFERRAL OF CRIMES 
AND SUSPECTED CRIMES 

Sec. 

617.1 Purpose and scope. 

617.2 Referrals. 

617.3 Notification of board of directors and 
bonding company. 

Authority; Secs. 5.9, 5.17 of the Farm Credit 
Act; 12 US.C 2243, 2252. 

S 617.1 Purpose and acopa. 

(a) This part applies to all institutions 
of the Farm Credit System as defined in 
section 1.2(a) of the Act (12 U.S.C. 
2002(a)) including, but not limited to, 
associations, banks, service 


corporations chartered under section 
4.26 of the Act. the Federal Farm Credit 
Banks Funding Corporation, the Farm 
Credit System Financial Assistance 
Corporation, and the Federal 
Agricultural Mortgage Corporation 
(hereinafter, institutions). The purpose 
of this part is to reduce potential losses 
to institutions resulting f^rom certain 
known or suspected criminal activities 
by requiring notification on forms 
designed to help law enforcement 
agencies determine whether 
investigations or prosecutions are 
warranted. This part requires that 
institutions use rcA Criminal Referral 
Form (FCA 8058, hereinafter. Referral 
Form) to notify the appropriate Federal 
authorities when any known or 
suspected Federal criminal violations of 
the type described in S 617.2 are 
discovered by an institution. 

(b) The specific referral requirements 
of this part are limited to known or 
suspected criminal violations of the 
United States Code involving the assets, 
operations, or affairs of an institution in 
certain cases. This part prescribes 
procedures for referring those violations 
to the proper Federal law enforcement 
agencies and the FCA. Nothing in this 
part shall be construed as reducing in 
any way the general responsibility to 
report criming activities to the 
appropriate investigatory and/or 
prosecuting authorities, whether State or 
Federal 

§ 617.2 Referrals. 

(a) Each institution shall refer known 
or suspected criminal violations of the 
United States Code involving or 
affecting its assets, operations, or affairs 
to the appropriate regional offices of the 
United States Attorney and the Federal 
Bureau of investigation in the manner 
required by this section in 
circumstances where there is: 

(1) Any known or suspected criminal 
activity (e.g., theft embezzlement), 
mysterious disappearance, unexplained 
shortage, misapplication, or other 
defalcation, regardless of amount where 
an institution employee, officer, director, 
agent, or other person participating in 
the conduct of the affairs of such an 
institution is suspected; 

(2) Any known or suspected criminal 
activity involving an actual or potential 
loss (before reimbursement or recovery) 
of $1,000 or more where the institution 
has a substantial basis for identifying a 
possible suspect or group of suspects 
and the 8uspect(8) is not an employee, 
officer, director, or agent of the 
institution; 

(3) Any known or suspected criminal 
activity involving an actual or potential 
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loss (before reimbursement or recovery) 
of $5,000 or more where the institution 
has no substantial basis for identifying a 
possible suspect or group of suspects; or 

(4) Any known or suspected criminal 
activity involving a financial transaction 
that used the institution as a conduit for 
such criminal activity (such as money 
laundering/structuring schemes). 

(b) Each referral required by 
paragraph (a) of this section shall be 
made on the Referral Form in 
accordance with the Referral Form 
Instructions relating to its filing and 
distribution and the requirements of 
paragraphs (c) and (d) of this section. 

(c) No later than 14 days after the 
institution's management has 
determined that there is a known or 
suspected criminal violation, the 
Referral Form shall be filed and a copy 
shall be provided to the FCA's Office of 
General Counsel. In circumstances 
where there is also a known or 
suspected violation of State criminal 
law, the institution shall also notify the 
appropriate State law enforcement 
authorities. 

(d) In addition to the requirements of 
paragraph (c) of this section, the 
institution shall immediately notify by 
telephone the offices specified on the 
Referral Form upon discovery of cases 
involving known or suspected criminal 
violations requiring urgent attention or 
where a referable violation is ongoing. 
Such cases include, but arc not limited 
to, those where: 

(1) There is a likelihood that the 
su8pect(8) will flee; 

(2) The magnitude or the continuation 
of the known or suspected criminal 
violation may imperil the Institution’s 
continued operation; or 

(3) Key institution personnel are 
involved. 

§ 617.3 Notification of board of directors 
and bonding company. 

(a) The institution’s board of directors 
shall be notified, not later than their 
next meeting, of the filing of any 
Referral Form by the institution. Each 
institution shall establish effective 
policies and procedures designed to 
ensure compliance with this part, 
including, but not limited to. adequate 
internal controls. 

(b) If any losses can be recovered 
under a surety bond or other contract for 
protection against losses, the institution 
involved shall promptly make all 
required notifications. 

Dated: October 7,1992. 

Curtis M. Anderson, 

Secretary. Farm Credit Administration Board. 
|FR Doc. 92-24791 Filed 10-9-92; 8:45 am] 
BtLUNO COOC 670S-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Parts 21 and 25 

(Docket No. NM-75. Notice No. S092-6- 
NM] 

Special Conditions: Airbus Industrie 
Model A340 Series Airplanes 

agency; Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed special 
conditions. 

SUMMARY: This document proposes 
special conditions for the Airbus 
Industrie Model A340 airplane. This 
airplane will have novel and unusual 
design features when compared to the 
state of technology envisioned in the 
airworthiness standards of part 25 of the 
Federal Aviation Regulations (FAR). 
This document contains the additional 
safety standards which the 
Administrator considers necessary to 
establish a level of safely equivalent to 
that provided by the airworthiness 
standards of part 25. 
dates: Comments must be received on 
or before November 27,1992. 
ADDRESSES: Comments may be mailed 
in duplicate to: Federal Aviation 
Administration. Office of the Assistant 
Chief Counsel, Attn: Rules Docket 
(ANM-7), Docket No. NM-75.1601 Lind 
Avenue SW.. Renton, Washington. 
98055-4056; or delivered in duplicate to 
the Office of the Assistant Chief 
Counsel at the above address. 

Comments must be marked Docket No. 
NM-75. Comments may be inspected in 
the Rules Docket weekdays, except 
Federal holidays, between 7:30 a.m. and 
4 p.m. 

FOR FURTHER INFORMATION CONTACT: 

Greg Holt, FAA, Standardization 
Branch, ANM-113. Transport Standards 
Staff, Transport Airplane Directorate, 
Aircraft Certification Service, 1601 Lind 
Avenue SW., Renton, Washington 
98055-4056: telephone (206) 227-2140. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of these 
proposed special conditions by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
regulatory docket or notice number and 
be submitted in duplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments will be considered by the 
Administrator before further rulemaking 


action on this proposal is taken. The 
proposals contained in this notice may 
be changed in light of the comments 
received. Ail comments received will be 
available in (he Rules Docket, both 
before and after the closing date for 
comments, for examination by 
interested parties. A report summarizing 
each substantive public contact with 
FAA personnel concerning this 
rulemaking will be filed in the docket. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must include a self-addressed, stamped 
postcard on which the following 
statement is made: '‘Comments to 
Docket No. NM-75.” The postcard will 
be date stamped and returned to the 
commenter. 

Background 

Special conditions are prescribed 
under the provisions of § 21.16 of the 
FAR when the applicable regulations for 
type certification do not contain 
adequate or appropriate standards 
because of novel or unusual design 
features.The new Airbus Model A340 
incorporates a number of such design 
features. 

Airbus Industrie. 1 Rond Point 
Maurice Bellonte, 310707 Cedex. France, 
has applied for French type certification 
of their Model A340 by the French 
Direction Generate de I’Aviation Civile 
(DGAC) in accordance with existing 
European standards and for U.S. type 
certification under the provisions of a 
bilateral agreement between the 
governments of the U.S. and France. 

The bilateral agreement was reached 
in 1973 to facilitate French acceptance 
of aeronautical products exported from 
this country and of such products 
imported from France. It provides, in 
part, for U.S. acceptance of certification 
by the DGAC that a product, in this case 
the Model A340, complies with the 
applicable U.S. laws, regulations and 
requirements (the U.S. type certification 
standards). Alternatively, the bilateral 
agreement provides for U.S. acceptance 
of certification by the DGAC that the 
product complies with the applicable 
French laws, regulations and 
requirements (the French type 
certification standards) plus any 
additional requirements the U.S. finds 
necessary to ensure that the product 
meets a level of safety equivalent to that 
provided by the U.S. type certification 
standards. 

The type certification standards of 
both the U.S. and France are amended 
from time to time to impose more 
stringent standards and to reflect the 
advancing state of the art in aircraft 
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technology. As provided in the bilateral 
agreement, the type certification 
standards of the importing country used 
(in this case the U.S.) are those in effect 
on the reference date for the type of 
certification basis of the exporting 
country (France). The reference date for 
the French type certification basis is 
June 15,1988, and is therefore the date 
that establishes the U.S. type 
certification standards. 

The DGAC has elected to certify that 
the Model A340 complies with the 
French type certification standards plus 
any additional requirements identified 
by the FAA. Based on the above 
reference date, the DGAC has advised 
that the French type certification 
standards include Joint Airworthiness 
Requirements-25 (JAR-25) with Changes 
1 through 12 thereto, and Joint 
Airworthiness Requirements-All 
Weather Operations (JAR-AWO). In 
addition. Airbus has elected to comply 
with certain portions of JAR-25 as 
further amended by Change 13. 

Joint Airworthiness Requirements-25 
is a document developed jointly and 
accepted by the airworthiness 
authorities of various European 
countries, including France, for type 
certification of transport category 
airplanes. It is similar to part 25 of the 
FAR; however, there are certain 
specified differences in the requirements 
of the two documents. 

Based on this same reference date, the 
U.S. type certification standards are part 
25 of the FAR. as amended by 
Amendments 25-1 through 25-63 thereto, 
and the special conditions proposed in 
this notice. (As noted above, special 
conditions are prescribed under the 
provision of § 21.16 when the applicable 
regulations for type certification do not 
contain adequate or appropriate safety 
standards because of a novel or unusual 
design feature.) Airbus has elected to 
comply with portions of part 25 
amended by Amendments 25-64 
applicable to passenger seats. In 
addition. Airbus has also elected to 
comply with the sections of part 25 
amended by Amendments 25-65, 25-66 
and 25-77. 

Special conditions are also prescribed 
by the DGAC when JAR-25 does not 
contain adequate or appropriate safety 
standards. In order to preclude 
confusion with the special conditions 
proposed in this notice, those special 
conditions will be referred to herein as 
the “French special conditions.’* 

Because the DGAC has elected to 
certify that the Model A340 complies 
with the French type certification 
standards, the FAA will make a 
comparison of the French type 
certification basis and the U.S. type 


certification standards described above. 
Based on this comparison, the FAA will 
prescribe any additional requirements 
that are necessary to ensure that the 
Model A340 meets a level of safety 
equivalent to that provided by the U.S. 
type certification standards. The U.S. 
type certification basis for the Model 
A340 will, therefore, consist of the 
French type certification basis, these 
additional requirements, and the special 
conditions proposed in this notice. 

Noise certification is beyond the 
scope of the bilateral agreement; 
however, French test data are accepted 
by separate arrangement. The French 
noise certification basis is their “Arrete** 
(order) dated November 26,1991 (ICAO 
Annex 16), The U.S. noise certiBcation 
basis for the Model 340 is part 36 of the 
FAR, as amended by Amendments 36-1 
through 36-18 and subsequent 
amendments adopted prior to the date 
on which the U.S. type certificate is 
issued. French noise certification test 
data will be reviewed by the FAA for 
compliance with the U.S. noise 
certification basis. In addition to 
compliance with part 36, the statutory 
provisions of Public Law 92-674, “Noise 
Control Act of 1972.'* require that the 
FAA issue a finding of regulatory 
adequacy pursuant to section 611 of that 
Act. 

The Model A340 must also comply 
with the fuel venting and exhaust 
emission requirements of part 34 of the 
FAR, including any amendments in 
effect on the date the type certificate is 
issued. Emission requirements are also 
beyond the scope of the bilateral 
agreement; however, certification of 
compliance by the DGAC will be 
accepted by separate arrangement. 

A340 Design Features 
General 

The Model A340 Airplane presented 
for U.S. type certification is a long range, 
four engine, transport category airplane 
powered by CFMI CFM56-5C2 engines 
with 31,200 lb. thrust ratings. The 
airplane has a seating capacity in a 
typical three class long range 
configuration of 262 and a range of 7,500 
nautical miles. The maximum takeoff 
weight is 558,900 lbs. The maximum 
landing weight is 399,000 lbs. The 
maximum operating altitude is 41,000 ft. 

The structure of the A340 is generally 
of conventional design and construction, 
but with considerable use of composite 
materials. Elements of the primary 
structure (the fin and horizontal tail) are 
constructed of composites, as well as 
components such as flaps, spoilers, 
ailerons, and engine cowls. The 
composite horizontal tail is also an 


integral fuel tank, both inboard and 
outboard of the fuselage contour. The 
landing gear system employs a center 
landing gear for use during ground 
handling conditions with heavy airplane 
weights. The structural design also 
makes use of a speed limiting system, 
and the electronic flight control system 
provides the potential for a wide range 
of structural and system interactions. 

The Model A340 utilizes fly-by-wire 
(FBW) flight controls for the elevators, 
ailerons, spoilers, tailplane trim, slats 
and flaps, speed brakes, trim in yaw. 
and engine control. The aerodynamic 
surfaces are positioned relative to the 
pilot's command by electronic signals 
sent via airplane wiring from the flight 
control computers to hydraulic 
actuators. Conventional mechanical 
control is provided for the rudder and 
tailplane trim hydraulic actuators. 
Should a short-term interrupt occur in 
the electronic flight controls, flight could 
be maintained for a period of time 
through the use of mechanical control of 
rudder and tailplane trim. 

Hydraulic power to the flight control 
system is simultaneously provided by 
three independent hydraulic systems. 
Functions are shared among these 
systems in order to ensure airplane 
control in the event of loss of one or two 
systems. The three systems are 
pressurized by variable displacement 
pumps driven by the engine accessory 
gearbox. In addition, the systems can be 
powered by electrically driven pumps. 

Normal electrical power is supplied 
by four constant frequency generators, 
one on each engine. An auxiliary power 
unit (APU)-driven electrical generator is 
also available. Two batteries and a 
hydraulically driven constant speed 
motor generator (CSMG) provide an 
alternative source of electrical power for 
the continuous operation of the A340 fly- 
by-wire flight controls. The CSMG is 
powered by the green hydraulic circuit. 
The CSMG can also be powered by the 
ram air turbine (RAT) which is 
automatically deployed in case of loss of 
the green hydraulic power. Deployment 
of the RAT may also be selected 
manually by pushing an electrical 
switch. 

The engine control system consists of 
a dual channel full authority digital 
engine control (FADEC) mounted on the 
fan case of each engine. Each FADEC 
interfaces with various airplane 
computer systems. The FADEC provides 
gas generator control, engine limit 
protection, power management, thrust 
reverser control, and engine parameter 
inputs for the flight deck displays. In 
addition to control of the engines from 
the flight deck through changes in power 
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lever position, an autothrust mode is 
provided that commands thrust changes 
directly to the FADEC without a 
corresponding change in power lever 
position. In this mode of operation, the 
position of the power lever sets the 
upper limit for thrust, except when alpha 
floor is reached. Alpha floor is a design 
feature In the airplane whereby, upon 
reaching a specific angle of attack, the 
engines are automatically commanded 
to full thrust, regardless of lever 
position, to provide high angle-of>attack 
(AOA) protection. The autothrust mode 
can be disengaged by pushing a button 
on the power lever. The engine FADEC 
and associated airplane related systems 
form the complete propulsion control 
system. 

Pitch and roll control Inputs are made 
through flight deck side-stick controllers 
mounted on the lateral consoles of the 
pilot and copilot positions, in place of 
central control columns. The flight 
instruments are displayed on six 
cathode ray tube (CRT) displays. Two 
CRTs are mounted directly in front of 
both the pilot and copilot and display 
primary flight instruments and 
navigational information. The other two 
CRTs are located in the center of the 
instrument panel and display engine 
parameters, warnings, and system 
diagnostics. 

The proposed type design of the A340 
contains novel or unusual design 
features not envisioned by the 
applicable Part 25 airworthiness 
standards and therefore special 
conditions are considered necessary in 
the following areas: 

Systems 

1. Operation Without Normal Electrical 
Power. 

In the A340. a source of electrical 
power is required by the electronic flight 
control system. Service experience %vith 
traditional airplane designs has shown 
that the loss of electrical power 
generated by the airplane's engines is 
not extremely improbable. The electrical 
power system of the A340 must 
therefore be designed with standby or 
emergency electrical sources of 
sufficient reliability and capacity to 
power essential loads in the event of the 
loss of normally generated electrical 
power. The need for electrical power for 
electronic flight controls was not 
envisioned by Part 25 since in 
traditional designs, cables and 
hydraulics are utilized for the flight 
control system. Therefore, Special 
Condition No. 1 is proposed. 


2. Electronic Flight Control System 
(EFCS) Failure and Mode Annunciation 

The A340 flight control system 
architecture utilizes redundant elements, 
as well as alternative operational 
modes, to deal with losses of equipment 
and/or signal interfaces. 

Existing Part 25 has been considered 
adequate for stability and automatic 
flight systems in traditional airplane 
designs because those designs did not 
have submodes of operation (they are 
either on or off), the airplane handling 
qualities were adequate with the 
systems either on or off, and the systems 
were not actively participating in load 
relieving functions. These rules are not 
sufficient for the A340 because they do 
not address differences in handling 
qualities and levels of envelope 
protection between submodes of 
operation and because elements of the 
automatic system must remain active in 
order to maintain safe flight and 
landing. Therefore. Special Condition 
No. 2 is proposed. 

3. Command Signal Integrity 

Command and control of the control 
surfaces will be achieved by fly-by-wire 
systems that will utilize electronic 
interfaces (AC. DC. or digital data 
buses). These interfaces involve not 
only the commands to the control 
surfaces, but all the control feedback 
and sensor input signals as well. These 
signal paths, as well as the digital 
electronics that manage them, can be 
susceptible to spurious signals that may 
cause unacceptable or unwanted control 
responses. These spurious signals may 
originate from electromametic or 
electrostatic sources, or nrom failures of 
subsystems in the control loop. 
Therefore, special designs are needed to 
maintain the integrity of the fly-by-wire 
interfaces to an immunity level 
equivalent to that of traditional hydro¬ 
mechanical designs. In addition, similar 
to the conventional steel cable controls, 
routing of wire bundles must provide 
separation and redundancy to ensure 
maximum protection from damage due 
to a common cause. Therefore. Specie! 
Condition No. 3 is proposed. 

4. Protection From Lightning and 
Unwanted Effects of High Intensity 
Radiated Fields (HIRF) and Radio 
Frequency (RF) ^ergy 

The use of fly-by-wire designs to 
command and control engines and flight 
control surfaces increases the airplane's 
susceptibility to lightning and HIRF 
sources external to the airplane. The 
airworthiness regulations do not provide 
adequate requirements for protection 


from lightning and unwanted effects of 
HIRF. 

Lightning interaction with an airplane 
can result in numerous problems. 
Physical damage (direct effects) can 
result from a lightning attachment to the 
airplane. Such damage is characterized 
by burning, eroding, and blasting, and is 
the consequence of either the extreme 
heat loading and accompanying acoustic 
shock wave, or deforming by magnetic 
forces from the high current component 
of lightning. An additional effect 
(indirect) results from the fast changing 
electrical and magnetic fields produced 
by the high currents of a direct or near 
strike. These Helds can couple voltage 
transients into the airplane wiring and 
subsequently reach the electrical and 
electronic systems within. 

High intensity radiated fields also 
have the potential to cause adverse and 
potentially hazardous ejects on fly-by- 
wire systems if design measures are not 
taken to ensure the immunity of such 
systems. This particularly true with the 
trend toward increased power levels 
from ground based transmitters and the 
advent of space and satellite 
communications. 

The A340 is being designed with only 
electrical interfaces between crew 
inputs and: (1) The elevator, aileron, 
spoiler flight control surfaces and, (2) 
the engines. These interfaces, and the 
interconnection among the electronic 
subsystems controlling these functions 
can be susceptible to disruption of both 
command/response signals and the 
operational mode logic as a result of 
electrical magnetic interference. 
Traditional airplane designs have 
utilized mechanical means to connect 
the primary flight controls and the 
engine to the flight deck. This traditional 
design results in control paths that are 
substantially immune to the effects of 
lightning strike and effects of HIRF. A 
special condition is required to ensure 
that critical and essential systems be 
designed and installed to preclude 
component damage and system upset or 
malfunction due to both the direct and 
indirect effects of lightning, and the 
unwanted effects of HIRF. Therefore. 
Special Condition No. 4 is proposed. 

Airframe 

1. Interaction of Systems and Structures 

The airplane has a full time electronic 
flight control system in the pitch, yaw, 
and roll axes and automatic trim of the 
horizontal stabilizer. These systems can 
directly, or as a result of failure or 
malfunction, affect structural 
performance. This degree of system and 
structures interaction was not 
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envisioned by the structural design 
regulations for transport airplanes 
contained in part 25. To provide 
comprehensive criteria in which the 
structural design safety margins are 
dependent on systems reliability. 

Special Condition No. 5 is proposed. 

2. Structural Design Speed With a Speed 
Protection System 

The structural design dive speed is 
established in order to provide 
structural integrity during inadvertent 
overspeed above the maximum 
operating speed. The A340 has an 
overspeed protection system as well as 
protection against extreme attitudes 
(pitch and roll) and stall. These systems 
provide for automatic protection against 
inadvertent upset and subsequent 
overspeed which was not envisioned by 
§ 25.335(b). That section provides 
criteria for establishing the structural 
design dive speed which accounts for 
inadvertent upsets and inadvertent 
overspeeds which could result from pilot 
inattention. This is provided by 
assuming that the airplane is in a 
prescribed dive condition for a specified 
time that includes pilot recognition and 
reaction time. These criteria do not take 
into account systems which 
automatically protect against 
inadvertent upsets and which 
automatically initiate recovery. 
Therefore, to establish appropriate 
criteria for determining an adequate 
structural design dive speed with speed 
protection, Special Condition No. 6 is 
proposed. 

3. Design Maneuver Requirements 

In a conventional airplane, pilot 
inputs directly affect control surface 
movement (both rate and displacement) 
for a given flight condition. In the A340. 
the pilot provides only one of several 
inputs to the control surfaces, and it is 
possible that the pilot control 
displacements specified in §§ 
25.331(c)(1). 349(a) and 351 of the FAR 
may not result in the maximum 
displacement and rates of displacement 
of the elevator. The intent of these noted 
rules may not be satisfied if literally 
applied. Because of certain bank angle 
and roll rate limits provided by the 
electronic flight control system, it may 
not be possible to obtain full aileron 
deflections at the design maneuvering 
speed (Va). On the other hand, the flight 
control system may, under some 
conditions, produce higher aileron 
spoiler or elevator deflections than the 
pilot input is capable of providing. 
Therefore. Special Condition No. 7 is 
proposed. 


4. Limit Pilot Control Forces 

The pilot effort loads in § 25.397(c) for 
the cockpit pitch and roll controls are 
based on a two-handed effort with 
conventional controls. In the A340, the 
cockpit pitch and roll controls are 
designed for a one-handed operation. 
Therefore, to provide structural design 
pilot effort loads for the side stick 
controllers. Special Condition No. 8 is 
proposed. 

5. Tailtank Emergency Landing Loads 

The A340 carries fuel in the horizontal 
tail. Since the horizontal tailtank is 
located to the rear and above the 
fuselage, the failure of this tank in an 
emergency landing could result in fuel 
spillage on, and adjacent to, the rear 
fuselage and rear emergency exits. 
Section 25.963(d) provides structural 
design criteria for fuel tanks that could 
become a hazard from spillage in an 
emergency landing, however, this 
applies only to tanks inside the fuselage 
contour. Therefore, to provide 
emergency landing design load factors 
for the tail tank. Special Condition No. 9 
is proposed. 

6. Limit Engine Torque Loads 

The limit engine torque load imposed 
by sudden engine stoppage due to 
malfunction or structural failure (such as 
compressor jamming] has been a 
specific requirement for transport 
category airplanes since 1957. The size, 
configuration, and failure modes of jet 
engines has changed considerably from 
those envisioned by § 25.361(b) when 
the engine seizure requirement was first 
adopted. Engines have grown much 
larger and are now designed with large 
bypass fans capable of producing much 
hi^er torque loads if they become 
jammed. 

Relative to the engine configuration 
that existed when the rule was 
developed in 1957, the present 
generation of engines as used in the 
A340 are sufficiently different and novel 
to justify issuance of a special condition 
to establish appropriate design 
standards. The latest generation of jet 
engines are capable of producing engine 
seizure torque loads that are 
significantly higher than previous 
generations of engines. The FAA is 
developing a new regulation and a new 
advisory circular that will provide more 
comprehensive criteria for treating 
engine torque loads resulting from 
sudden engine stoppage. In the 
meantime, a special condition is needed 
to establish appropriate criteria for the 
Airbus A340 type designs. 

The proposed criteria distinguished 
between the more common seizure 


events and those rare seizure events 
results from structural failures. For these 
more rare but severe seizure events, the 
proposed criteria would allow some 
deformation in the engine supporting 
structure (ultimate load design) in order 
to absorb the higher energy associated 
with the high bypass engines, while at 
the same time protecting the adjacent 
primary structure in the wing and 
fuselage by providing a higher factor of 
safety for those structures. To provide 
appropriate structural design criteria for 
the engine torque on the A340, Special 
Condition No. 10 is proposed. 

7. Center Landing Gear 

The A430 landing gear arrangement 
includes a central unbraked landing gear 
under the fuselage. The purpose of the 
central landing gear is to assist the main 
landing gear during ground handling 
conditions for heavy airplane weights. 
This center landing gear is not intended 
for energy absorption during landing, 
even if it can participate in the impact 
under certain conditions. The current 
landing gear design criteria are 
applicable to conventional landing gear 
arrangements. Therefore, to provide 
additional taxi, takeoff, and landing 
criteria for this arrangement. Special 
Condition No. 11 is proposed. 

Flight Charocteristics 

The A340 will employ an EFCS which 
has no direct coupling from controllers 
to surface in pitch and roll; it has 
response-command control laws in 
these axes for primary operating modes, 
and it has designated back-up control 
laws that are utilized when the normal 
operating state is unavailable. With 
fully augmented airplanes like the A340, 
almost all the flying qualities 
characteristics are independent of each 
other, and individual characteristics 
cannot, therefore, be used as predictors 
of acceptable flying qualities in other 
areas. 

1. Flight Characteristic Compliance 
Determination by Handling Qualities 
Rating System for EFCS Failure Cases 

The technology of the A340 FJ*CS has 
outpaced existing regulations (written 
essentially for unaugmented airplanes 
with provisions for limited ON/OFF 
augmentation.) The existing regulations 
assume that the pilot receives 
immediate direct feedback in response 
to control inputs, but this is not the case 
for a EFCS airplane. Interpretive 
material for § 25.672(c) and related 
subpart B requirements of the FAR need 
to be provided to aid in evaluating EFCS 
failure cases. Therefore. Special 
Condition No. 12 is proposed. 
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2. Longitudinal Stability 

The A340 and similar airplanes with 
command-type control systems lacking 
airspeed or angle of attack (AOA) 
feedback will not pass the current part 
25 demonstration for ''static longitudinal 
stability," even though the basic 
airframe may have constant Mach gust 
stability. In the "normal" flight regime, 
these airplanes have short-term flight 
path stability, tending to hold zero pitch 
rate 1-g normal to the flight path when 
stick force is zeroed at a new speed 
away from initial trim. Benefits for such 
a command-control system are quick, 
accurate pitch response, minimization of 
pitch overshoots, and lack of transients 
associated with gear/flap/speed brake 
extension and thrust changes. Pilot 
adaptation and pilot ratings have been 
favorable for airplanes of this type for 
most of the flight envelope and flight 
phases. Because the A3^ does not meet 
the part 25 requirements for static 
longitudinal stability, and since the pitch 
damping is also defined by the control 
laws, the simple requirement for "heavy 
damping" may not be appropriate for 
this design. Therefore. Special Condition 
No. 12 is proposed. 

3. Lateral-Directional Stability 

Because of the A340 roll axis design 
feature in which aileron force 
commands roll rate, a stabilized 
constant heading sideslip will result in 
zero aileron forces, which does not 
comply with § 25.177 of the FAR. This 
condition will exist for bank angles up 
to 33*. Therefore, Special Condition No. 
12 is proposed. 

4. Control Surface Awareness 

With a response-command type flight 
control system and no direct coupling 
from cockpit controller to control 
surface, the pilot is not aware of actual 
surface position utilized to fulfill the 
requested demand. Some unusual flight 
condition, arising from atmospheric 
conditions and/or airplane or engine 
failures, may result in full or near-full 
surface deflection. Unless the flightcrew 
^s made aware of excessive deflection or 
impending control surface limiting, 
piloted or auto-flight system control of 
the airplane might be inadvertently 
constrained in such a manner to cause 
an unsatisfactory stability or 
performance characteristic. Therefore, 
Special Condition No. 12 is proposed. 

Flight Envelope Protection 

1. General Limiting Requirements 

The manufacturer has elected to 
develop extensive flight envelope 
protection features integral to the basic 
EFCS design. Envelope protection 


parameters include AOA, normal load 
factor, bank angle, pitch angle, and 
speed. To accomplish this envelope 
limiting, a signiflcant change (or multiple 
changes] occurs in the EFCS control 
laws as the limit is approached, or 
exceeded. When EFCS failure states 
occur, envelope protection features can 
likewise either be modified or, in some 
cases, eliminated. The current 
regulations were not written with 
comprehensive envelope-limiting 
systems in mind. Therefore, Special 
Condition No. 13 is proposed. 

2. Angle-of-Attack Limiting 

The A340 design incorporates a low 
speed protection feature (alpha limit) 
which cannot be overridden by the 
flightcrew. When operating normally, 
the low speed protection system limits 
the ability to demonstrate steady speeds 
lower than, essentially. 1.06 limes the 1- 
g stall speed (Vs,c), i.e., at coefficients of 
lift (CJ less than the maximum 
aerodynamic coefficient of lift (Clmax)- 
Airbus Industrie believes that the strict 
application of S 25.103 of the FAR will 
impose a takeoff and landing 
performance penalty on the A340 in 
comparison with conventional-control 
airplanes. 

Stalling spepdfVs) is defined as 
Vj=V clmax/^^kz* where N^i *8 the 
normal flight path load factor. The speed 
is determined from the certification 
stalling maneuver with all aspects of the 
EFCS operating normally, except auto 
thrust is disengaged or overridden and a 
higher than production AOA limit is set 
so that aerodynamic Clmax can be 
achieved. The flight characteristic at the 
AOA for Clmax must be suitable in the 
traditional sense at forward and aft 
center of gravity (CG) in straight and 
turning flight at IDLE power. Although 
for a normal EFCS and a steady full aft 
stick, this AOA for Clmax cannot be 
achieved, the AOA can be obtained 
momentarily under dynamic 
circumstances and deliberately in a 
steady state sense with some EFCS 
failure conditions. 

A re-definition of the stalling 
reference speed for the A340 will have 
impact on various performance and 
flying qualities requirements currently 
prescribed in part 25. Areas of re- 
evaluation are principally: (1) Factors 
for trim speed and speed range 
requirements for flying qualities tests, 
and (2) the operating speed selection for 
performance conditions and tests. 
Therefore. Special Condition No. 13 is 
proposed. 

3. Normal Load Factor (g) Limiting 

The A340 flight control design 
incorporates normal load factor limiting 


on a full-time basis that will prevent the 
pilot from inadvertently or intentionally 
exceeding the positive or negative 
airplane limit load factor. The limiting 
feature is active in all normal and some 
alternate flight control modes and 
cannot be overridden by the pilot. This 
feature is unique in that traditional 
airplanes are limited in the pitch axis 
only by the elevator surface position 
limit, which is normally sized for 
adequate controllability and 
maneuverability but which may allow 
limit structural design values to be 
exceeded. Therefore. Special Condition 
No. 13 is proposed. 

4. High-Speed Limiting 

• The longitudinal control law design of 
the A340 incorporates an overspeed 
protection system in the normal mode; 
this would prevent the pilot from 
inadvertently or intentionally exceeding 
a speed equivalent to the maximum 
speed for stability characteristics (Vpc) 
or attaining the maximum demonstrated 
flight diving speed (Vor)- The regulations 
do not contain requirements for a high 
speed limiter which might preclude or 
modify flying qualities assessments in 
the overspeed region. Therefore, Special 
Condition No. 13 is proposed. 

5. Pitch and Roll Limiting 

Airbus Industrie proposes to 
implement pitch and roll attitude 
limiting via the EFCS normal modes that 
will prevent the pilot from commanding 
pitch attitudes greater than 
approximately -f-35’ and —15* body 
attitude and roll angles greater than 
±65*. In addition, positive, artificial 
spiral stability is introduced for roll 
angles greater than 33* for speeds below 
the maximum operating limit speed 
(Vmq) or the maximum operating limit 
Mach (Mmo) and 0* for speeds above 
Vmo/Mmo- At speeds greater than Vmo 
and up to Vop. maximum aileron force 
will command only 40* maximum bank. 
Conventional airplanes are not limited 
in pitch and roll. While limits may 
provide certain benefits such as 
protection from upsets, these limits 
should not restrict normal and 
emergency maneuvering. Therefore. 
Special Condition No. 13 is proposed. 

Side Stick Controllers 

1. Pilot Strength. 

The A340 design incorporates side 
stick controllers for pitch and roll in lieu 
of conventional wheel controls, the 
temporary and prolonged force 
requirements of § 25.143(c), and related 
flying qualities force requirements in 
other paragraphs, are valid for wheel 
control only. Appropriate force 
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requirements must be established for 
side stick controllers. Therefore. Special 
Condition No. 14 is proposed. 

2. Controller Coupling 

The side stick controllers are not 
mechanically interconnected, as in 
conventional airplanes; instead, 
electronic coupling is used to meet the 
requirements of S 25.671 of the FAR. 
Therefore. Special Condition No. 14 is 
proposed. 

3. Pilot Control 

Side stick controllers for A340 pitch 
and roll are a relatively new controlling 
method for transport airplanes. The 
regulations do not address these types 
of airplane controlling devices. 
Therefore. Special Condition No. 14 is 
proposed 

4. Autopilot Quick'Release Control 
Location 

The A340 autopilot quick-release is 
located on the side stick controllers. 
Since the A340 do not have a yoke, the 
A340 cannot literally comply with the 
regulations. Therefore. Special 
Condition No. 14 is proposed. 

Airplane Flight Manual 

The A340 flight manual performance 
section %vill eliminate traditional 
performance charts and replace them 
with reference to a computer-based, first 
principles calculation method, and 
corresponding data files which will yield 
the same information. The computer 
program proposal is ground-based and 
not related to onboard processing or up- 
linking. This proposal requires a 
different interpretation of the relevant 
regulations (particularly § 26.1587(b)) 

I since the required performance 

* information would not be in a directly 
usable form in the airplane flight manual 
(AFM) itself. Therefore. Special 
Condition No. 15 is proposed. 

I Special conditions may be issued and 
amended as necessary, as part of the 
type certification basis if the 

* Administrator finds that the 
airworthiness standards designated in 
accordance with § 21.17(a)(1) do not 
contain adequate or appropriate safety 
standards because of novel or unusual 
design features of an airplane. Special 
conditions, as appropriate, are issued in 
accordance with S 11.49 after public 
notice as required by §S 11.28 and 
11.29(b). effective October 14,1980, and 
will become part of the type certification 
basis in accordance with { 21.17(a)(2). 

I Conclusion: This action affects only 
certain unusual or novel design features 
on one model series of airplanes. It is 
not a rule of general applicability and 
affects only the manufacturer who 


applied to the FAA for approval of these 
features on the airplanes. 

List of Subjects in 14 CFR Parts 21 and 
25 

Air transportation, Aircraft. Aviation 
safety. Safety. 

The authority citation for these 
proposed special conditions is as 
follows: 

Authority: 49 U.S.C. 1344.1348(c). 1352, 
1354(a). 1355.1421 through 1431,1502, 
1651(b)(2); 42 U.S.C. 1857M0. 4321 et seq.; 

E.0.11514; and 49 U.S.C. 106(g). 

The Proposed Special Conditions 

Accordingly, the Federal Aviation 
administration (FAA) proposes the 
following special conditions as part of 
the type certification basis for the 
Airbus Industrie Model A340 series 
airplanes. 

1. Operations Without Normal 
Electrical Power 

In lieu of compliance with 
S 25.1351(d). it must be demonstrated by 
test, or combination of test and analysis, 
that the airplane can continue safe flight 
and landing with inoperative normal 
engine generated electrical power 
(electrical power sources excluding the 
battery and any other standby eletrical 
sources). The airplane operation should 
be considered at the critical phase of 
flight and include the ability to restart 
the engines and maintain flight for the 
maximum diversion time capability 
being certified. 

Discussion: The Electronic Flight 
Control System installations establish 
the criticality of the electrical power 
generation and distribution systems, 
since the loss of all electrical power may 
be catastrophic to the aircraft. 

The A340 fly-by-wire control system 
requires a continuous source of 
electrical power in order to maintain the 
flight control system. The current 
§ 25.1351(d), ‘‘Operation Without 
Normal Electrical Power," requires safe 
operation in visual flight rules (VFR) 
conditions for at least five minutes with 
inoperative normal power. This rule was 
structured around a traditional design 
utilizing mechanical control cables for 
flight control while the crew took time to 
sort out the electrical failure and was 
able to re-establish some of the 
electrical power generation capability. 

In order to maintain the same level of 
safety associated with traditional 
designs, the A340 design must not be 
time limited in its operation without the 
normal source of engine generated 
electrical power. It should be noted that 
service experience has shown that the 
loss of all electrical power which is 
generated by the airplane's engines is 


not extremely improbable. Thus. It must 
be demonstrated that the airplane can 
continue safe flight and landing with the 
use of its emergency electrical power 
systems (batteries, auxiliary power unit, 
hydraulic motor driven generator, etc.). 
Tbis emergency electried power system 
must be able to power loads that are 
essential for continued safe flight and 
landing. Also, the availability of 
emergency electrical power sources, 
including any credit taken for APU start 
reliability, must be validated In a 
manner acceptable to the FAA. 

The emergency electrical power 
system must be designed to supply: 

—Electrical power required for 
immediate safety, which must 
continue to operate without the need 
for crew action following the loss of 
the normal electrical power system: 

—Electrical power required for 
continued safe-flight and landing; 

—^Electrical power required to restart 
the engines. 

For compliance purposes: 

1. A test demonstration of the loss of 
normal engine generated power Is to be 
established such that: 

a. The failure condition should be 
assumed to occur during night 
instrument meteorological conditions 
(IMC) at the most critical phase of flight 
relative to the electrical power system 
design and distribution of equipment 
loads on the system. 

b. After the unrestorable loss of the 
source of normal electrical power, the 
airplane engines must be capable of 
being restarted and operations 
continued in IMC until visual 
meteorological conditions (VMC) can be 
reached. (A reasonable assumption can 
be made that turbojet transport category 
airplane will not have to remain in IMC 
for more than 30 minutes after 
experiencing the loss of normal 
electrical power). 

c. After 30 minutes of operation In 

IMC. the airplane should be 
demonstrate to be capable of ^ 

continuous safe flight and landing in 
VMC conditions. The length of time In 
VMC conditions must be computed 
based on the maximum flight duration 
capability for which the airplane is 
being certified. Consideration for speed 
reductions resulting from the assodated 
failure must be made. 

2. Since the availability of the 
emergency electrical power system 
operation is necessary for safe-flight, 
this system must be available before 
each flight. 

3. The emergency electrical power 
system must be shown to be 
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satisfactorily operation in all flight 
regimes. 

2. Electronic Flight Control System 
(EFCSJ Failures and Mode Annunciation 

(a) In lieu of compliance with 

§ 25.672(c) of the FAR. it must be shown 
that after any single failure or 
combination of failures of the flight 
control system that are not shown to be 
extremely improbable— 

(1) The aij^lane. has the following 
characteristics: 

(1) Suitable handling qualities (Refer 
to proposed FAA Special Condition No. 
12, entitled ‘‘Flight Characteristics,” 
paragraph (a) ‘‘Flight Characteristic 
Compliance Determination by Handling 
Qualities Rating System for EFCS 
Failure causes.” 

(ii) Structural margins as identified by 
proposed FAA Special Condition No. 5. 
entitled “Interaction of Systems and 
Structures.” 

(2) The airplane has suitable handling 
qualities for continued safe-flight and 
landing. 

(b) In addition to 5 25.872 of the 
FAR— 

(1) If the design of the electronic flight 
control system or any other automatic or 
power-operated system has submodes of 
operation that significantly change or 
degrade the flight or operating 
characteristics of the airplane, a means 
must be provided to indicate to the crew 
the current submode of operation. Crew 
procedures must be available to ensure 
safe and proper operation for the 
annunciated flight control submode; and 

(2) The electronically signalled flight 
control system (including its electrical or 
hydraulic power supplies), must be 
designed so that its total loss is shown 
to be extremely improbable if its loss 
would prevent continued safe flight and 
landing. 

Discussion: The A340 flight control 
system requires the use of electronics in 
order to maintain safe flight and 
landing. To achieve this level of 
availability, the system architecture 
utilizes redundant elements os well as 
alternative operational modes to deal 
with losses of equipment and/or signal 
interfaces. For the case of temporary 
loss of the electronics, short term safe- 
flight is anticipated to be maintained 
through the use of mechanical control of 
the rudder and pitch trim. Parts 25.671 
and 25.672 in Subpart D “Design and 
Construction.” are the pertinent rules 
covering flight control systems. Section 
25.672 contains the design guidelines for 
automatic and power-operated systems 
for the aerodynamic control surfaces. 

This regulation, in essence, states that 
the design must* (a) Provide a warning 
for failures in the system which could 


result in an unsafe condition which 
requires crew attention (i.e^ a “red” 
condition of S 25.1322); (b) allow for 
crew counteraction of failures specified 
in § 25.671(c) either by deactivation or 
overriding the control movement in a 
normal sense; (c) that single failures of 
the system do not impair the handling 
qualities below a level needed to permit 
continued safe flight and landing after 
control system malfunctions associated 
with (1) all single failures excluding 
jams, (2) combinations of failures not 
shown to be extremely improbable 
excluding jams, and (3) jams in any 
control position whic^ can be 
encountered in flight; and (d) the 
airplane be controllable if all engines 
fail. 

These rules have been considered 
adequate for stability and automatic 
flight systems in traditional aircraft 
designs since those designs did not have 
submodes of operation (they are either 
on or off), the aircraft handling qualities 
were adequate with the systems either 
on or off. and the systems were not 
actively participating in load relieving 
functions. However, with the A340, 
elements of the automatic system must 
remain on in order to maintain safe- 
flight and landing. Therefore, in order to 
maintain the level of safety provided for 
by the regulations for these novel and 
unusual features, special conditions are 
necessary. 

Suitable handling qualities, for the 
purpose of this special condition are 
those determined from compliance with 
Special Condition No. 12(a). 

Note that Special Condition No. 12(a) 
is also proposed In lieu of § 25.672(c). 

3. Command Signal Integrity 

In addition to compliance with 
S 25.671 of the FAR. it must be shown 
that the Electronic Flight Control System 
(EFCS) signals cannot be altered 
unintentionally, or that the altered 
signal characteristics are such that; 

(a) Stable gain and phase margins will 
be maintained for all aerodynamically 
closed loop flight control systems. 

(b) The control authority 
characteristics will not be degraded to a 
level that will prevent continued safe- 
flight and landing. 

Failures which would otherwise 
prevent the airplane from continued safe 
flight and landing need not be 
considered, provided they are extremely 
improbable. 

Discussion: The A340 will be using 
fly-by-wire (FEW) as a means to 
command and control flight control 
surface actuators. In the FEW design 
being presented, command and control 
of the control surfaces will be achieved 
by electronic Interfaces (AC, DC, or 


digital data buses). These interfaces 
involve not only the direct commands to 
the control surfaces, but all the 
feedbacks and sensor signals as well. 

In fly-by-wire systems, the occurrence 
of spurious signals coupling into the 
command signal loop may lead to 
unacceptable system response, with 
consequent flight hazards. Malfunctions 
could cause system instabilities, loss of 
function or frwze-up of the control 
actuator. It is imperative that the 
command signal remain continuous 
within the sampling interval and no 
command signal discontinuities shall be 
observed when sampling successive 
finite time intervals. 

The current regulations, which 
primarily address hydro-mechanical 
flight control systems. S § 25.671 and 
25.672, make no specific or implied 
reference that command and control 
signals remain unaltered from internal 
or external interferences. Present 
designs feature steel cables and 
pushrods as a means to control 
hydraulic surface actuators. These 
designs are inherently immune to 
electromagnetic spurious signals, unlike 
the FEW designs which may exhibit a 
safe degree of immunity only after 
special attention. 

It should be noted that: 

—^The proposed working “signals cannot 
be altered unintentionally” is used in 
the Special Condition to emphasize 
the need for design measures to 
protect the FEW control system from 
the effects of electromagnetic 
interference (EMI and RF). 
fluctuations in electrical power, 
accidental damage caused by 
contained rotary machinery debris 
(engine burst is addressed in 
§ 25.903d), environmental factors such 
as temperature, local fires, and any 
other spurious signals or disruptions 
that affect the command signals as 
they are being transmitted from their 
source of origin to the Power Control 
Actuators. 

—A gain maigin is the minimum change 
in loop gain, at nominal phase, which 
results in an instability beyond that 
allowed as a residual oscillation. 

—^A phase margin is the minimum 
change in phase, at a nominal loop 
gain, which results in an instability. 

—“Control authority characteristics” 
refers to the ability of the 
aerodynamic control surfaces to move 
the airplane. 

—“Aerodynamically closed loop” are 
those elements (electrical signals, 
cables, bellcranks. etc.) which connect 
sensors and command signals to the 
Power Control Actuator that moves 
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the aerodynamic control surface 

(aileron, spoiler, stabilizer, etc.)* 

4. Protection from Lightning and 
Unwanted Effects of High Intensity 
Radiated Fields (HIRF) 

(a) In the absence of specific 
requirements for protection from the 
unwanted effects of HIRF, the following 
apply: 

Each airplane system which performs 
critical functions must be designed and 
installed to ensure that the operation 
and operational capabilities of these 
systems to perform critical functions are 
not adversely affected when the 
airplane is exposed to high intensity 
radiated fields. 

Discussion: The Airbus A340 
airplanes will utilize electrical and 
electronic systems which perform 
critical functions. These systems include 
the electronic displays, integrated 
avionics computer, electronic/engine 
controls, engine overspeed/ 
over temperature protection, etc. The 
existing airworthiness regulations do 
not contain adequate or appropriate 
safety standards for the protection from 
the effects of HIRF which are external to 
the airplane. 

Airplane designs which utilize metal 
skjns and mechanical command and 
control means have traditionally been 
shown to be immune from the effects of 
HIRF energy from ground-based and 
airborne transmitters. With the trend 
toward increased power levels from 
these sources, plus the advent of space 
and satellite communications, the 
immunity of the airplane to HIRF energy 
must be established. No universally 
accepted guidance to define the 
maximum energy level in which civilian 
airplane system installations must be 
capable of operating safely has been 
established. 

For the purposes of this special 
condition, the following definition 
applies: 

Critical Functions: Functions whose 
failure would contribute to or cause a 
failure condition that would prevent the 
continued safe flight and landing of the 
airplane. 

At this time the FAA and other 
airworthiness authorities are unable to 
precisely define or control the HIRF 
energy level to which the airplane will 
be exposed in service. Therefore, the 
FAA hereby defines two acceptable 
interim methods for complying with the 
requirement for protection of systems 
that perform critical functions. 

(1) The applicant may demonstrate 
that the critical systems, as installed in 
the airplane, are protected from the 
external HIRF threate environment 
defined in the following table: 


Frequency 

Field strength (V/ 
m) 

Peak 

Average 

10 KHz-500 KHz.. 

60 

60 

500 KHz-2 MHz. 

80 

80 

2 MHz-30 MHz.. 

200 

200 

30 MHz-100 MHz... 

33 

33 

100 MHz-200 MHz... 

150 

33 

200 MHz-400 MHz. 

56 

33 

400 MHz-1 GHz... 

4020 

935 

1 GHz-2 GHz.... 

7850 

1750 

2 GHz-4 GHz.. 

6000 

1150 

4 GHz-6 GHz.. 

6800 

310 

6 GHz-6 GHz—... 

3600 

DOO 

8 GHz-12 GHz.. 

5100 

1270 

12 GHz-18 GHz.. 

3500 

551 

18 GHz-40 GHz......... 

2400 

750 


or. 

(2) The applicant may demonstrate by 
a laboratory test that the critical system 
elements and their associated wiring 
harnesses can withstand a peak 
electromagnetic field strength of 100 
volts per meter, without the benefit of 
airplane structural shielding, in the 
frequency range of 10 KHz to 18 GHz. 

Compliance Method: 

This paragraph describes an 
acceptable method of showing 
compliance with the HIRF energy 
protection requirements. 

(1) Compliance Plan: The applicant 
should present a plan for the cognizant 
airworthiness authority approval, 
outlining how compliance with the HIRF 
energy protection requirements will be 
attained. This plan should also propose 
pass/fail criteria for the operation of 
critical systems in the HIRE 
environment. 

(2) System Criticality: A hazard 
analysis should be peiiormed by the 
applicant for approval by the cognizant 
airworthiness authority to identify 
electrical and/or electronic systems 
which perform critical functions. These 
systems are candidates for the 
application of HIRF energy protection 
requirements. 

(3) Compliance Verification: 
Compliance with the HIRF energy 
protection requirements may be 
demonstrated by tests, analysis, models, 
similarity with existing systems, or a 
combination thereof as acceptable to the 
cognizant airworthiness authority. 
Service experience alone is not 
acceptable since such experience in 
normal flight operations may not include 
an exposure to the HIRF environmental 
condition. 

(4) Pass/Fail Criteria: Acceptable 
system performance is attained by 
demonstrating that the system under 
consideration continues to perform its 
intended function during and after 
exposure to the required 
electromagnetic fields. Deviations from 


system specification may be acceptable 
depending on an independent 
assessment of the deviations for each 
application. 

(5) Test Methods and Procedures: 
RTCA document DO~160C. Section 20. 
provides information on acceptable test 
procedures. In addition, the following 
information on modulation is presented 
to supplement that found in DO-160C. 

Equipment and subsystem radiated 
susceptibility qualification tests should 
be conducted by slowly scanning the 
entire frequency spectrum with an 
unmodulated signal which produces the 
required average electric field strength 
at the equipment under test (EUT) and 
its wiring. A peak level detector should 
be used to monitor the peak values of 
the signal and these values should be 
recorded at each test point. The EUT 
should not be damaged by this test and 
should operate normally for frequencies 
below 400 MHz. Deviations from normal 
operation for test frequencies above 400 
MHz should be recorded. The test 
should be repeated with an appropriate 
modulation applied to the test signal. At 
each test point, the amplitude of the RF 
test signal should be adjusted to the 
peak values recorded during the 
unmodulated test. The modulation 
should be selected as the signal most 
likely to disrupt the operation of the 
equipment under test based on its 
design characteristics. For example, 
flight control systems may be 
susceptible to 3 Hz square wave 
modulation while the video signals for 
CRT displays may be susceptible to 400 
Hz sinusoidal modulation. If the worst 
case modulation is unknown or cannot 
be determined, default modulations may 
be used. Suggested default values are a 
iKHz sine wave with 80% depth of 
modulation in the frequency range from 
10 KHz to 400 MHz and iKHz square 
wave with greater than 90% depth of 
modulation from 400 MHz to 18 GHz. 

For frequencies where the unmodulated 
signal caused deviations from normal 
operation of the EUT, several different 
modulating signals with various 
waveforms and frequencies should be 
applied. 

Modem laboratory equipment may 
not be able to continually scan the 
spectrum in the manner of older analog 
equipment. These units will only 
generate discrete test frequencies. For 
such equipment, the number of test 
points and the dwell time at each test 
point must be specified. For each decade 
of the frequency spectrum (a ten times 
increase in frequency, i.e., 10 KHz to 100 
KHz) there should be at least 25 test 
points, and for the decades from 10 MHz 
to 100 MHz, and 100 MHz to 1 GHz. 
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there should be a minimum of 180 test 
points each. The dwell time at each test 
point should be at least 0.5 second. 

(6) Data Submittal: An 
accomplishment report should be 
submitted to the cognizant 
airworthiness authority showing 
fulfillment of the HIRF energy protection 
requirements. This report should contain 
test results, analysis, and other pertinent 
data. 

(7) Maintenance Requirements: The 
applicant (manufacturer) must provide 
maintenance requirements to assure the 
continued airworthiness of the installed 
systemfs).'* 

(b) In addition to compliance with the 
requirements of 25.581 and 25.954 of 
the FAR concerning lightning protection: 

(1) Each electronic system which 
performs critical functions must be 
designed and installed to ensure that the 
operation and operational capabilities of 
these systems to perform critical 
functions are not adversely affected 
when the airplane is exposed to 
lightning. 

(2) Each essential function of new or 
modified electronic systems or 
installations must be protected to ensure 
that the essential function can be 
iwovered in a timely manner after the 
airplane has been exposed to lightning. 

For the purpose of these special 
conditions, the following definitions 
apply: 

Critical Functions: Functions whose 
failure would contribute to or cause a 
failure condition which would prevent 
the continued safe flight and landing of 
the airplane. 

Essential Functions: Functions whose 
failure would contribute to or cause a 
failure condition which would 
significantly impact the safety of the 
airplane or the ability of the flight crew 
to cope with adverse operating 
conditions. 

Discussion-. Lightning interaction with 
an airplane can result in numerous 
problems. Physical damage (direct 
effects) and result from a lightning 
attachment to the airplane. Such 
damage is characterized by burning, 
eroding, and blasting, and is the 
consequence of either the extreme heat 
loading and accompanying acoustic 
shock wave or deforming by magnetic 
forces from the high current component 
of lightning. An additional effect 
(indirect effect) results from the fast 
changing electrical and magnetic fields 
produced by the high currents of a direct 
strike. These fields can couple voltage 
transients into the airplane wiring and 
subsequently reach the electrical and 
electronic systems within. 

The A340 is being designed with 
electrical and electronic systems which 
perform critical and essential functions. 
S-340999 0012(00K09-OCT-92-21 K)6:18) 


These systems may be susceptible to 
disruption to both the command/ 
response signals and the operational 
mode logic as a result of electrical and 
magnetic interference. To ensure that a 
level of safety is achieved equivalent to 
that of existing operating airplanes, 
special conditions will be needed which 
require that systems performing critical 
and essential functions, including all 
dispatchable states, be designed and 
installed to preclude component damage 
and interruption of function due to both 
direct and indirect effects of lightning. 
To provide a means of compliance to 
these proposed special conditions, a 
clarification of the threat definition for 
lightning is needed. 

The following “threat definition**, 
based on FAA Advisory Circular (AC) 
20-138, is proposed as a basis to use in 
demonstrating compliance with the 
proposed lightning protection special 
condition: 

The lightning current waveforms 
(Components A. D. and H) defined 
below, along with the voltage 
waveforms in AC 20-53A. will provide a 
consistent and reasonable standard 
which is acceptable for use in evaluating 
the effects of lightning on the airplane. 
These waveforms depict threats that are 
external to the airplane. How these 
threats affect the airplane and its 
systems depend upon the systems 
installation configuration, materials, 
shielding, airplane geometry, eta 
Therefore, tests (induding tests on the 
completed airplane or an adequate 
simulation) and/or verified analysis 
need to be conducted in order to obtain 
the resultant internal threat to the 
installed systems. 

To evaluate the induced effects to 
these systems, three considerations are 
required: 

1. First Return Stroke (Severe Strike— 
Component A, or Restrike—Component 
D) This external threat needs to be 
evaluate to obtain the resultant internal 
threat and to verify that the level is 
sufficiently below the equipment 
“hardness” level; then 

2. Multiple Stroke Flash: (Va 
Component D). A lightning strike is 
often composed of a number of 
successive strokes, referred to as a 
multiple-stroke. Although multiple 
strokes are not necessarily a salient 
factor in a damage assessment, they can 
be the primary factor in a system upset 
analysis. Multiple strokes can induce a 
sequence of transients over an extended 
period of time. While a single event 
upset of input/output signals may not 
affect systems performance, multiple 
signal upsets over an extended period of 
time (2 seconds) may affect the systems 
under consideration. Repetitive pulse 
testing and/or analysis needs to be 


carried out in response to the multiple 
stroke environment to demonstrate that 
the system response meets the safety 
objective. This external multiple stroke 
environment consists of 24 pulses and is 
described as a single Component A 
followed by 23 randomly spaced 
restrikes of Vi magnitude of Component 
D (peak amplitude of 50.000 amps). The 
23 restrikes are distributed over a period 
of up to 2 seconds according to the 
following constraints: (1) the minimum 
time between subsequent strokes is 
10ms. and (2) the maximum time 
between subsequent strokes is 200m8. 
An analysis or test needs to be 
accomplished in order to obtain the 
resultant internal threat environment for 
the system under evaluation: and, 

3. Multiple Burst: (Component H) In¬ 
flight data-gathering projects have 
shown bursts of multiple, low amplitude, 
fast rates of rise, short duration pulses 
accompanying the airplane lightning 
strike process. While insufficient energy 
exists in these pulses to cause direct 
(physical damage) effects, it is possible 
that indirect effects resulting from this 
envirorunent may cause upset to some 
digital processing systems. 

The representation of this interference 
environment is a repetition of low 
amplitude, high peak rate of rise, double 
exponential pulses which represent the 
multiple bursts of current pulses 
observed in these flight data gathering 
projects. This component is intended for 
an analytical (or test) assessment of 
functional upset of the system. Again, it 
is required that this component be 
translated into an internal 
environmental threat in order to be 
used. This “Multiple Burst” consists of 
24 random sets of 20 strokes each, 
distributed over a period of 2 seconds. 
Each set of 20 strokes made up of 
repetitive Component H waveforms 
distributed within a period of one 
millisecond. The minimum time between 
individual Component H pulses within a 
burst is 10 microseconds, the maximum 
is 50 microseconds. The 24 bursts are 
distributed over a period of up to 2 
seconds according to the following 
constraints: (1) The minimum time 
between subsequent strokes is 10ms, 
and (2) the maximum time between 
subsequent strokes is 200ms. The 
individual ‘‘Multiple Burst” Component 
H waveform is defined below. The 
following current waveforms constitute 
the “Severe Strike** (Component A), 
“Restrike/Swept/Stoke” (Component 
D), “Multiple Stoke*’ [Vk Component D). 
and the “Multiple Burst** (Component 
H). These components are defined by 
the following double exponential 
equation: 
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where: 


t = time in seconds, 
i = current in amperes, and 







Multiple 
stroke (Vi 
component 

D) 

Multiple 

burst 

(component 

H) 

l„(a)... 




... a 218.610 109.405 

54.703 

10.572 

A(S- u ^ 




s 11.354 22,708 

22.708 

187,191 

b(s'*.. ..... 1 ..... 




... = 647.265 1.294.530 

1.294.530 

19.105.100 







This equation produces the following 
characteristics: 


... 

(dl/cfOmiu (A/S)l=0^sec.. 

dj/dt) (A/S). 

Action Integral (A*8). 


200KA 
1.4 X 10'* 

1.0 X 10**@t 

2.0 X lO* 


100KA 
1.4 X 10** 

.5 1.0x10"(^ = 

.25 fis 
.25 X 10* 


50KA 10KA 

0.7x10** 2x10" 

0.5 X 10**@t * 

.25fAS 
.0625 X 10* 


5. Interaction of Systems and Structures 

(a) General. For an airplane equipped 
with flight control systems, load 
alleviation systems or flutter control 
systems, which directly or as a result of 
a failure or malfunction affect its 
structural performance, the influence of 
these systems and their failure 
conditions shall be taken into account in 
showing compliance with subparts C 
and D of part 25 of the Federal Aviation 
Regulations (FAR). 

(b) System fully operative. With the 
system fully operative, the following 
apply: 

(1) Limit loads must be derived in all 
normal operating configurations of the 
systems from all the deterministic limit 
conditions specified in subpart C. taking 
into account any special behavior of 
such systems or associated functions or 
any effect on the structural performance 
of the airplane which may occur up to 
the limit loads. In particular, any 
significant nonlinearity (rate of 
displacement of control surface, 
thresholds or any other system non- 
linearities) must be accounted for in a 
realistic or conservative way when 
deriving limit loads from limit 
conditions. 

(2) The airplane must meet the 
strength requirements of part 25 (static 
strength, residual strength], using the 
specified factors to derive ultimate loads 
from the limit loads defined above. The 
effect of non-linearities must be 
investigated beyond limit conditions to 
ensure the behavior of the systems 
presents no anomaly compared to the 
behavior below limit conditions, ^ 
However, conditions beyond limit 


conditions need not be considered when 
it can be shown that the airplane has 
design features that make it impossible 
to exceed those limit conditions. 

(3) The airplane must meet the 
aeroelastic stability requirements of 
§ 25.629. 

(c) System in the failure condition. For 
any system failure condition not shown 
to be extremely improbable, the 
following apply: 

(1) At the time of occurrence. Starting 
from 1-g level flight conditions, a 
realistic scenario, including pilot 
corrective actions, must be established 
to determine the loads occurring at the 
time of failure and immediately after 
failure. The airplane must be able to 
withstand these loads, multiplied by an 
appropriate factor of safety, related to 
the probability of occurrence of the 
failure. These loads should be 
considered as ultimate loads for this 
evaluation. The factor of safety is 
defined as follows: 

Factor of Safety at Time of Occurrence 



xo* xo' x.o 


Probability of occurrence (per hour) 

(i) The loads must also be used in the 
damage tolerance evaluation required 
by § 25.571(b) if the failure condition is 
probable. The loads may be considered 
as ultimate loads for the damage 
tolerant evaluation. 


(ii) Freedom from flutter and 
divergence must be shown at speeds up 
to Vo or 1.1 5Vc. whichever is greater. 
However, at altitudes where the speed 
is limited by Mach number, compliance 
need be shown only up to Mo. as 
defined by § 25.335(b). For failure 
conditions which result in speed 
increases beyond Vc/Mc, freedom 
from flutter and divergence must be 
shown at increased speeds, so that the 
above margins are maintained. 

(iii) Notwithstanding subparagraph (1) 
of this paragraph, failures of the system 
which result in forced structural 
vibrations (oscillatory failures) must not 
produce peak loads that could result in 
permanent deformation of primary 
structure. 

(2) For the continuation of the flight. 
For the airplane, in the failed 
configuration and considering any 
appropriate flight limitations, the 
following apply: 

(i) Static and residual strength must 
be determined for loads induced by the 
failure condition if the loads could 
continue to the end of the flight. These 
loads must be combined with the 
deterministic limit load conditions 
specified in subpart C. 

(ii) For static strength substantiation, 

each part of the structure must be able 
to withstand the loads in subparagraph 
(2)(i] of this paragraph multiplied by a 
safety factor depending on the 
probability of being in this failure state. 
The factor of safety is defined as 
follows: w , 
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Factor of safely for Continuation of 
Flight 



Qi—Probability of being in failure state j 
Qj=*T|*P, where: 

Tj* Average lime spent in failure condition 
Pj = Probability of occurrence of failure mode 

Note: If P, is greater than 10“** per flight 
hour then a safety factor of must be used. 

(iii) For residual strength 
substantiation as defined in § 25.571(b). 
for structures also affected by failure of 
the system and with damage in 
combination with the system failure, a 
reduction factor may be applied to the 
residual strength loads of S 25.571(b). 
However, the residual strength level 
must not be less than the 1-g flight load 
combined with the loads introduced by 
the failure condition plus two-thirds of 
the load increments of the conditions 
specified in § 25.571(b) in both positive 
and negative directions (if appropriate). 
The reduction factor is defined as 
follows: 

Residual Strength Reduction Factor 



Ci“Tj*Pj where: 

Tj=» Average time spent in failure condition 
Pj=Probability of occurrence of failure mode 
Note: If P, is greater than 10“** per flight 
hour then a safety factor of 1.0 must be used. 

(iv) Freedom from flutter and 
divergence must be shown up to a speed 
determined by the following figure: 

Flutter Clearance Speed 



Vi ■= Vp or 1.15 V, whichever is greater. 

Vt*= Flutter clearance speed required for 
normal (unfailed) conditions by § 26.029. 


Qj*Tj*P|K where: 

Tj*= Average time spent in failure condition 
Pj*» Probability of occurrence of failure mode. 

Note: If P, is greater than 10“* then the 
flutter clearance speed must not be less than 
V,. 

(v) Freedom from flutter and 
divergence must also be shown up to Vi. 
in the above figure, for any probable 
system failure condition combined with 
any damage required or selected for 
investigation by S 25.571(b). 

(vi) If the time likely to be spent in the 
failure condition is not small compared 
to the damage propagation period, or if 
the loads induced by the failure 
condition may have a significant 
influence on the damage propagation, 
then the effects of the particidar failure 
condition must be addressed and the 
corresponding inspection intervals 
adjusted to adequately cover this 
situation. 

(vii) If the mission analysis method is 
used to account for continuous 
turbulence, all the systems failure 
conditions associated with their 
probability must be accounted for in a 
rational or conservative manner in order 
to ensure that the probability of 
exceeding the limit load is not higher 
than the prescribed value of the current 
requirement. 

(d) Warning considerations. For 
system failure detection and warning, 
the following apply: 

(1) Before flight, the system must be 
checked for failure conditions, not 
extremely improbable, that degrade the 
structural capability below the level as 
intended in paragraph (b) of this special 
condition. The crew must be made 
aware of these failures, if they exist, 
before flight. 

(2) An evaluation must be made of the 
necessity to signal, during the flight, the 
existence of any failure condition which 
could significantly affect the structural 
capability of the airplane and for which 
the associated reduction in 
airworthiness can be minimized by 
suitable flight limitations. The 
assessment of the need for such signals 
must be carried out in a manner 
consistent with the approved general 
warning philosophy for the airplane. 

(3) During flight, any failure condition, 
not shown to be extremely improbable, 
in which the safety factor existing 
between the airplane strength capability 
and loads induced by the deterministic 
limit conditions of subpart C of part 25 is 
reduced to 1.3 or less must be signaled 
to the crew if appropriate procedures 
and limitations can be provided so that 
the crew can take action to minimize the 
associated reduction in airworthiness 
during the remainder of the flight. 


(e) Dispatch with failure conditions. If 
the airplane is to be knowingly 
dispatched in a system failure condition 
that reduces the structural performance, 
then operational limitations must be 
provided whose effects combined with 
those of the failure condition allow the 
airplane to meet the structural 
requirements as described in paragraph 
(b) of this special condition. Subsequent 
system failures must also be considered. 

Discussion 

This special condition is intended to 
be applicable to flight controls, load 
alleviation systems and flutter control 
systems. The criteria provided by the 
special condition only address the direct 
structural consequences of the systems 
responses and performances and 
therefore cannot be considered in 
isolation but should be included into the 
overall safety evaluation of the airplane. 
The presentation of these criteria may in 
some instances duplicate standards 
already established for this evaluation. 
The criteria are applicable to structure, 
the failure of which could prevent 
continued safe flight and landing. 

The following definitions are 
applicable to this special condition. 

1, Structural performance: Capability 
of the airplane to meet the requirements 
of Part 25. 

2, Flight limitations: Limitations which 
can be applied to the airplane flight 
conditions following an inflight 
occurrence and which are included in 
the flight manual (e.g., speed limitations, 
avoidance of severe weather conditions, 
etc.). 

3, Operations limitations: Limitations, 
including flight limitations, which can be 
applied to the airplane operating 
conditions before dispatch (e.g., payload 
limitations). 

4, Probabilistic terms: The 
probabilistic terms (probable, 
improbable, extremely improbable) used 
in this special condition should be 
understood as defined in AC 25.130^1. 

5, Failure condition: The term failure 
condition is defined in AC 25.1309-1, 
however this special condition applies 
only to system failure conditions which 
have a direct impact on the structural 
performance of the airplane (e.g., failure 
conditions which induce loads or change 
the response of the airplane to inputs 
such as gusts or pilot actions). 

6, Design Dive Speed: In lieu of 
compliance with § 25.335(b)(1) of the 
FAR, if the flight control system Includes 
functions which act automatically to 
initiate recovery before the end of the 20 
second period specified in 525.335(b)(1) 
the greater of the speeds resulting from 
the following conditions may be used: 












46632 


Federal Register / Vol. 57. No. 198 / Tuesday. October 13. 1992 / Proposed Rules 


(a) From an initial condition of 
stabilized flight at Vc/Mc« the airplane is 
upset so as to take up a new flight path 
7.5 degrees below the initial path. 
Control application, up to full authority, 
is made to try to maintain this new flight 
path. Twenty seconds after initiating the 
upset, manual recovery is made at a 
load factor of 1.5g (0.5g acceleration 
increment), or such greater load factor 
that is automatically applied by the 
system with the pilot’s pitch control 
neutral. The speed increase occurring in 
this maneuver may be calculated, if 
reliable or conservative aerodynamic 
data are used. Power as specified in 

§ 25.175(b)(l)(iv) of the FAR. is assumed 
until recovery is made, at which time 
power reduction and the use of pilot 
controlled drag devices may be 
assumed) 

(b) From a speed below Vc/Mc. with 
power to maintain stabilized level flight 
at this speed, the airplane is upset so as 
to accelerate through Vc/Mc. at a flight 
path 15 degrees below the initial path 
(or at the steepest nose down attitude 
that the system will permit with full 
control authority if less than 15 degrees). 
The pilots controls may be in the neutral 
position after reaching Vc/Mc. and 
before recovery is initiated. 

(c) Recovery may be initiated three 
seconds after operation of high speed 
warning system by application of a load 
of 1.5g (0.5g acceleration increment), or 
such greater load factor that is 
automatically applied by the system 
with the pilot’s pitch control neutral. 
Power may be reduced simultaneously. 
All other means of decelerating the 
airplane, the use of which is authorized 
up to the highest speed reached in this 
maneuver, may be used. The interval 
between successive pilot actions must 
not be less than one second. 

Discussion 

Ibis special condition relates to the 
structural design dive speed which is 
established at a sufficient margin above 
the operating speed to provide structural 
integrity in the event of inadvertent 
overspeed conditions, this special 
condition establishes criteria for 
determining the minimum value of the 
design dive speed taking into account 
the automatic operation of speed 
protection systems. 

7. Design Maneuver Requirements 

(a) In lieu of compliance with 
S 25.331(c)(1) of the FAR, the airplane is 
assumed to be flying in steady level 
flight (point Al within the maneuvering 
envelope of § 25.333(b]) and except as 
limited by pilot effort in accordance 
with Special Condition No. 9 concerning 


pilot effort forces, the cockpit pitching 
control device is suddenly moved to 
obtain extreme positive pitching 
acceleration (nose up). In defining the 
tail load condition, the response of the 
airplane must be taken into account. 
Airplane loads which occur subsequent 
to the point at which the normal 
acceleration at the center of gravity 
exceeds the maximum positive limit 
maneuvering factor, n« need not be 
considered. 

(b) In addition to the requirements of 
§ 25.331(c). it must be established that 
pitch maneuver loads induced by the 
system itself (e.g. abrupt changes in 
orders made possible by electrical * 
rather than mechanical combination of 
different inputs] are acceptably 
accounted for. 

(c) In lieu of compliance with 

§ 25.349(a) of the FAR. the following 
conditions, speeds, spoiler and aileron 
deflections (except as the deflections 
may be limited by pilot effort) must be 
considered in combination with an 
airplane load factor of zero and of two- 
thirds of the positive maneuvering factor 
used in design. In determining the 
required aileron and spoiler deflections, 
the torsional flexibility of the wing must 
be considered in accordance with 
§ 25.301(b). 

(1) Conditions corresponding to 
steady rolling velocities must be 
investigated. In addition, conditions 
corresponding to maximum angular 
acceleration must be investigated. For 
the angular acceleration conditions, zero 
rolling velocity may be assumed in the 
absence of a rational time history 
investigation of the maneuver. 

(2) AT V,, sudden deflection of the 
cockpit roll control up to the limit is 
assumed. The position of the cockpit roll 
control must be maintained until a 
steady roll rate is achieved and then 
must be returned suddenly to the neutral 
position. 

(3) AT Vc. the cockpit roll control must 
be moved suddenly and maintained so 
as to achieve a rate of roll not less than 
that obtained in paragraph (2). 

(4) AT Va. the cockpit roll control 
must be moved suddenly and 
maintained so as to achieve a rate of roil 
not less than one third of that obtained 
in paragraph (2) of this paragraph. 

(5) It must also be established that roll 
maneuver loads induced by the system 
itself (i.e. abrupt changes in orders made 
possible rather than mechanical 
combination of different inputs) are 
acceptably accounted for. 

(d) In lieu of compliance with § 25.351. 
the airplane must be designed for loads 
resulting from the conditions specificed 
in sub-paragraphs (a) and (b) of this 


paragraph. Unbalanced aerodynamic 
moments about the center of gravity 
must be reacted in a rational or 
conservative manner considering the 
principal masses furnishing the reacting 
inertia forces. Physical limitations of the 
aircraft from the cockpit yaw control 
device to the control surface deflection, 
such as control stop position, maximum 
power and displacement rate of the 
servo controls, and control law limiters 
may be taken into account. 

(1) Maneuvering. At speeds from V„»c 
to Vtf, the following maneuvers must be 
considered, in computing the tail loads, 
the yawing velocity may be assumed to 
be zero: 

(i) With the airplane in unaccelerated 
flight at zero yaw. it is assumed that the 
cockpit yaw control device (pedal) is 
suddenly displaced (with critical rate) to 
the maximum deflection, as limited by 
the stops. 

(ii) With the cockpit yaw control 
device (pedal) deflected as specified in 
sub-paragraph (1) of this paragraph, it is 
assumed that the airplane yaws to the 
resulting side slip angle (beyond the 
static side slip angle). 

(iii) With the airplane yawed to the 
static sideslip angle with the cockpit 
yaw control deflected as in sub¬ 
paragraph (1) of this paragraph, it is 
assumed that the cockpit yaw control 
device is returned to neutral. 

8. Limit Pilot Forces 

For airplanes equipped with stick 
controls designed for forces to be 
applied by one wrist and not arms, tlie 
limit pilot forces are as follows: 

(a) For all components between and 
including the handle and its control 


stops. 

Pitch 

Roll 

hk>«A lip 900 ftyf ...... 

Nose left too Ibf 

Nose right 100 tt)1. 

Nose down 200 tof., . 


(b) For all other components of the 
side stick control assembly, but 
excluding the internal components of the 
electrical sensor assemblies, to avoid 
damage as a result of an in-flight JAM. 


Pitch 

Rdi 

Nose Up 125 tot .. 

Nose left 50 Ibf. 

Nose down 125 Ibf. 

Nose right 50 Ibf 


9. Tailplane Tank Emergency Landing 
Loads 

In addition to the requirements of 
§ 25.963(d]. the following applies; 
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(a) The tailplane lank In the horizontal 
stabilizer must be able to resist rupture 
and to retain fuel, under the inertia 
forces prescribed for the emergency 
landing conditions in § 25.561. 

(b) For the side load condition the 
quantity of fuel need not exceed 85% 
when determining pressure loads 
outside the fuselage contour for the 3g 
lateral direction. 

10. Limit Engine Torque 

In lieu of § 25.361(b) the following 
special condition is proposed: 

For Turbine engine and auxiliary 
power unit installations, the mounts and 
local supporting structure must be 
designed to withstand each of the 
following; 

(a) The maximum limit torque load 
imposed by; 

(1) Sudden deceleration due to a 
malfunction which could result in a 
temporary loss of power or thrust 
capability, and could cause a shut down 
due to vibrations, and 

(2) The maximum acceleration of the 
engine or auxiliary power unit. 

(b) The maximum torque load, 
considered as ultimate, imposed by 
sudden engine or auxiliary power unit 
stoppage due to a structural failure 
including fan blade failure. 

(c) The load condition defined in 
paragraph (b) of this special condition is 
also assumed to act on adjacent 
airframe structure, such as the wing and 
fuselage. This load condition is 
multiplied by a factor of 1.25 to obtain 
ultimate loads when the load is applied 
to the wing and fuselage structure. 

11. Ground Load Conditions for Center 
Landing Gear 

Notwithstanding § 25.477, the 
requirements of §§ 25.473 and 25.479 
through 25.485 apply except as noted: 

(a) In addition to the requirements of 
§ 25.473, the landing should be 
considered on a level runway and on a 
runway having a convex upward shape 
that may be approximated by a slope of 
1.5 percent with the horizontal at main 
landing gears stations. The maximum 
loads determined from these two 
conditions must be applied to each main 
landing gear and to the central landing 
gear. 

(b) The requirements of § 25.483 apply 
and, in addition, the condition 
represented by the following figure also 
applies: 



1. CMUr 9««r Undlfif coMdlttON 


(c) In lieu of the requirements of 
§ 25.485, the following apply: 

(1) The airplane is considered to be in 
the level attitude with only the main and 
central wheels contacting the ground. 

(2) Vertical reactions of one-half of 
the maximum vertical reaction obtained 
at each main and central gear in the 
level landing conditions should be 
considered. The vertical loads must be 
combined with side loads that for the 
main gear are 0.8 of the vertical reaction 
(on one side) acting inward and 0.6 of 
the vertical reaction (on the other side) 
acting outward, and for the central gear 
are 0.7 of the vertical reaction acting in 
the same direction as main gear side 
loads. (Drag load=0) 

(d) In lieu of § 25.489 “Ground 
handling conditions,*' the following 
applies: The airplane should be 
considered to be on a level runway and 
on a runway having a convex upward 
shape that may be approximated by a 
slope of 1.5 percent with the horizontal 
at main landing gears stations. The 
ground reactions must be distributed to 
the individual landing gear units in a 
rational or conservative manner (zero 
lift, shock struts in the static position). 

(e) In lieu of the requirements of 
§ 25.503, the following apply: 

(1) The airplane is assumed to pivot 
about one of the outer main gears with 
the brakes locked on the selected gear. 
The limit vertical load factor must be 1.0 
and the coefficient of friction must be 
0 . 8 . 

(2) The airplane is assumed to be in 
static equilibrium, with the loads being 
applied at the ground contact points. 

(3) All of the main gear units must be 
designed for the scrubbing or torsion 
loads, or both, induced by pivoting 
during ground maneuvers produced by; 

(i) Towing at the nose gear, no brakes 
applied, and 

(ii) Application of symmetrical or 
unsymmetrical forward thrust to aid 
pivoting and with or without braking on 
the outside main gear closest to the 
pivot center. 


(f) The following applies to the central 
gear in lieu of § 25.723 “Shock 
absorption tests*’: 

(1) The central landing gear should 
not fail in a test demonstrating its 
reserve energy absorption capacity at 
design landing weight assuming airplane 
lift no greater than the airplane weight 
acting during an impact simulating; 

(i) A center gear descent velocity of 
120 percent of the maximum aircraft 
descent velocity at the time of central 
landing gear ground contact, or 

(ii) A 12 fps airplane landing impact 
taking into account both main and 
central gear acting during the impact, 
whichever is more critical. 

12. Flight Characteristics 

(a) Flight Characteristic Compliance 
Determination by Handling Qualities 
Rating System for EFCS Failure Cases, 

In lieu of compliance with § 25.672(c) 
and affected paragraphs of subpart B 
and affected paragraphs of subpart B of 
the FAR, a handling qualities rating 
system will be used for evaluation of 
EFCS configurations resulting from 
single and multiple failures not shown to 
be extremely improbable. The handling 
qualities ratings are: 

(1) Satisfactory: Full performance 
criteria can be met with routine pilot 
effort and attention; 

(2) Adequate: Adequate for continued 
safe flight and landing; full or specified 
reduced performance can be met, but 
with hei^tened pilot effort and 
attention. 

(3) Controllable: Inadequate for 
continued safe flight and landing, but 
controllable for return to a safe flight 
condition, safe flight envelop and/or 
reconfiguration so that the handling 
qualities are at least adequate. Handling 
qualities will be allowed to 
progressively vary with failure state, 
atmospheric disturbance level, and flight 
envelope. Specifically within the normal 
flight envelope, the pilot-rated handling 
qualities must be satisfactory/adequate 
in moderate atmospheric disturbance for 
probable failures, and must not be less 
than adequate in light atmospheric 
disturbance for improbable failures. 

(b) Longitudinal Stability. In lieu of 
compliance with the requirements of 

§S 25.171, 25.173, 25.175, and 25.181(a) of 
the FAR, the airplane must be shown to 
have suitable dynamic and static 
longitudinal stability in any condition 
normally encountered in service, 
including the effects of atmospheric 
disturbance. 

(c) Lateral-Directional Stability, (1) In 
lieu of compliance with § 25.171 of the 
FAR, the airplane must be shown to 
have suitable static lateral-directional 
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stability in any condition normally 
encountered in service, including the 
effects of atmospheric disturbance. 

( 2 ) In lieu of compliance with 
§§ 25.177(b) and 24.177(c). the following 
applies: In straight, steady, sideslip 
(unaccelerated forward slips) the rudder 
control movements and forces must be 
substantially proportional to the angle of 
sideslip, and the factor of 
proportionality must lie between limits 
found necessary for safe operation 
throughout the range of sideslip angles 
appropriate to the operation of the 
airplane. At greater angles, up to the 
angle at whi^ full-rudder control is 
used or a rudder pedal force of 160 
pounds is obtain^, the rudder pedal 
forces may not reverse and increased 
rudder deflection must produce 
increased angles of sideslip. Unless the 
airplane has suitable sideslip indication, 
there must be enough bank and lateral 
control deflection and force 
accompanying sideslipping to clearly 
indicate any departure from steady 
unyawed Qight. 

(d) Control Surface Awareness. In 
addition to compliance with §§ 25.143, 
25.671. and 25.672 of the FAR. when a 
flight condition exists where, without 
being commanded by the crew, control 
surfaces are coming so close to their 
limits that return to the normal flight 
envelop and/or continuation of safe 
flight requires a specific crew action, a 
suitable flight control position 
annunciation shall be provided to the 
crew, unless other existing indications 
are found adequate or sufficient to 
prompt that action. 

Note: The term suitable also indicates an 
appropriate balance between nuisance and 
necessary operation. 

13. Flight Envelope Protection 

In the absence of specific 
requirements for flight envelope 
protection, the following apply: 

(a) General Limiting Requirements — 
(1) Normal Operation, (i) Onset 
characteristics of each envelope 
protection feature must be smooth, 
appropriate to the phase of flight and 
type of maneuver, and not in conflict 
with the ability of the pilot to 
satisfactorily change airplane flight 
path, speed, or attitude as needed. 

(ii) Limited values of protected flight 
parameters (and if applicable, 
associated warning thresholds) must be 
compatible with: 

(A) Airplane structural limits; 

(B) Required safe and controllable 
maneuvering of the airplane; and 

(C) Margin to critical conditions. 
Unsafe flight characteristics/conditions 
must not result in dynamic maneuvering, 
airframe and system tolerances (both 


manufacturing and in-service), and non¬ 
steady atmospheric conditions, in any 
appropriate combination and phase of 
flight, can produce a limited flight 
parameter beyond the nominal design 
limit value. 

(iii) The airplane must be responsive 
to intentional dynamic maneuvering to 
within a suitable range of the parameter 
limit. Dynamic characteristics such as 
damping and overshoot must also be 
appropriate for the flight maneuver and 
limit parameter in question. 

(iv) When simultaneous envelope 
limiting is engaged, adverse coupling or 
adverse priority must not result. 

(2) Failure States. Electronic flight 
control system (including sensor) 
failures must not result in a condition 
where a parameter is limited to such a 
reduced value that safe and controllable 
maneuvering is no longer available. The 
flightcrew must be alerted by suitable 
means if any change in envelope limiting 
or maneuverability is produced by single 
or multiple failures of the EFCS not 
shown to be extremely improbable. 

(3) Abnormal Attitudes. In case of 
abnormal attitude or excursion of any 
other flight parameters outside the 
protected flight boundaries, the 
operation of the EFCS. including the 
automatic protection functions, must not 
hinder airplane recovery. 

(b) Angle-of-Attack Limiting —(1) Part 
1. § 1.2, Abbreviations and Symbols. 

(1) In lieu of the definition of Vj in 

§ 1 . 2 , the following applies in subparts 
B. E, F. and G of part 25 of the FAR: *‘Vsr 
means the reference stalling speed." 

(ii) In lieu of the definition of V 50 
given in 9 1 - 2 , the following applies: 
"VsRo means the reference staling speed 
in the landing configuration." 

(iii) In lieu of the definition of V^i 
given in § 1.2, the following applies: 

“VsRi means the reference stalling speed 
in a specific configuration." 

(iv) In addition to the definitions 
given, the following also apply: 

“Vrep means the steady landing 

approach speed." 

*‘VfTo means final takeoff speed." 

"Vfiw means the speed at which onset of 

natural or artificial stall warning 

occurs." 

( 2 ) Part 25—Airworthiness Standards: 
Transport Category Airplanes, (i) In lieu 
of compliance with 9 25.21(b), the 
following applies: 'The flying qualities 
will be evaluated at speeds based upon 
the forward CG stalling speed." 

(ii) In lieu of compliance with 
9 25.103(a). the following applies: "Vrb is 
a calibrated airspeed as defined in 
paragraph (c) of this section. Vrr is 
determined with—" 


(iii) In lieu of compliance with 

9 25.103(a)(l}. the following applies: 
"Stalling speed may be determined at 
not greater than IDLE thrust. (Note: 
automatic go-around thrust application 
feature must be disengaged)." 

(iv) In lieu of compliance with 

9 25.103(a)(1), the following applies: 
"Engines i^ing, or, if that resultant 
thrust causes an appreciable decrease in 
stalling speed, not more than zero thrust 
at the stall speed;" 

(v) Compliance with 9 25.103fa)(2) is 
not required. 

(vi) In lieu of compliance with 
25.103(a)(3), the following applies: "The 
airplane in other respects (such as flaps 
and landing gear) in the condition 
existing in the test in which Vm is being 
used;" 

(vii) In lieu of compliance with 
9 25.103(a)(4), renumber the old 
25.103(a)(3) and change "V*** to "Vg*." 

(viii) In lieu of compliance with 
9 25.103(a)(5), the following applies: 

"The center of gravity position that 
results in the highest value of reference 
stall speed; and" 

(ix) In addition to compliance with 

9 25.103(a)(5). the following also applies: 
"The airplane trimmed for straight flight 
at a speed selected by the applicant, but 
not less than 1.13 Vsn and not greater 
than 1.30Vs»." 

(x) In lieu of compliance with 

§ 25.103(b). the following applies: 
"Starting &om the stabilized trim 
condition, apply elevator control to 
decelerate the airplane so that the speed 
reduction does not exceed one knot per 
second." 

(xi) Compliance with 9§ 25.103 (b)( 1 ) 
and (b)( 2 ) is not required. 

(xii) In lieu of compliance with 

9 25.103(c), the following applies: 'The 
reference stall speed, Vga, may not be 
less than a 1 -g stall speed, which is a 
calibrated airspeed determined in the 
stalling maneuver and expressed as: 

VgR = VcLM AX / 

where—V clmax=S peed occurring when 
lift coefficient is first a maximum; and 
nzw=Flight path normal load factor (not 
greater than 1 . 0 ) at Vclmax- 
(xiii) In lieu of compliance with 
9 25.107(b)(1). the following applies: 
"1.13V„for* • *" 

(xiv) In lieu of compliance with 

9 25.107(b)(2). the following applies: 

"l.oeVgR." 

(xv) In addition to compliance with 

9 25.107(c)(3). the following also applies: 
"A speed that provides the maneuvering 
capability specified in 9 25.143(f)." 

(xvi) In addition to compliance with 
9 25.107(f). the following also applies: 
**VrTo» in terms of calibrated airspeed, 
must be selected by the applicant to 
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provide at least the gradient of climb 
required by § 25.121(c). but may not be 
less than— 

(A) l.ldVgjit and 

(B) A speed which provides the 
maneuvering capability specified in 
§ 25.143(f).’* 

Note: Unless AOA protection system 
production tolerances are acceptably small, 
so as to produce insignificant changes in 
performance determinations, the flight test 
settings for features such as Alpha floor and 
stall warning should be set at the low AOA 
tolerance limit; high AOA tolerance limits 
should be used for characteristics 
evaluations. 

(xvit) In lieu of compliance with 
§ 25.111(a) the following applies; "Vrro 
is reached.*' 

(xviii) In lieu of compliance %vith 
§ 25.11^b). the following applies; "A 
climb spe^ of not more than Vrep.*' 

(xix) In lieu of compliance with 

§ 25.121(c) the following applies; **For 
four>engine airplanes, at Vrro and 
with—” 

(xx) In lieu of compliance with 

§ 25.121(d). the following applies; “In a 
connguration corresponding to the 
normal all*engine3>operating procedure 
in which Vsr for this configuration does 
not exceed 110 percent of the VgR for the 
related alhengines-operating landing 
configuration, the steady gradient of 
climb may not be less than 2.1 percent 
for two>engine airplanes. 2.4 percent for 
three-engine airplanes, and 2.7 percent 
for four-engine airplane, with—^** 

(xxi) In lieu of compliance with 

§ 25.121(d)(3), the following applies; “but 
not more than 1.4 Vsr; and” In addition 
to compliance with S 25.121(d). the 
following also applies; “Landing gear 
retracted.” 

(xxii) In lieu of compliance with 
5 25.125(a)(2). the following applies; “A 
stabilized approach, with a calibrated 
airspeed of not less than Vr^^ must be 
maintained down to the 50-foot height. 
Vree may not be less than; 

(A) 1.23 VsRo, and 

(B) a speed that provides the 
maneuvering capability specified in 
§ 25.143(0." 

(xxiii) In addition to compliance with 
the requirements of § 25.143, the 
following also apply: “The maneuvering 
capabilities in a constant speed 
coordinated turn, as specified in the 
following table, must be free of stall 
warning, alpha floor, or other 
characteristics that might interfere with 
normal maneuvering. “The airplane 
must be shown to have suitable flight- 
path stability and control characteristics 
both in normal flight and when wind 
shear is encountered in a takeoff or 
landing configuration. This may be 


shown by an appropriate combination of 
simulation and flight test.” 

Note: Suitable characteristics are those no 
worse than conventionally controlled aircraft 
in similar conditions. 

(xxiv) In addition to the requirements 
to § 25.143, the following also applies: 
“Operation of automatic features (such 
as significant EFCS stability or control 
changes) must not adversely affect 
normal flight operations, including 
during expected levels of atmospheric 
disturbance.*' 


Configu¬ 

ration 

Speed 

Maneuvering 
bank angle 

Thrust 
representa¬ 
tive of 

Takeoff...,. 

V, 

30* (Stan 
warning). 

25* (alpha 
floor). 

Asymmetric. 

* Wat (united 

Takeoff. 

v,+xx 

AO- . 

Alt-engines- 

operatlng 

Omd 

Enroute... 

Vrro 

40*.. 

Asymmetric 

Wat- 

limited. 

LandK)g.... 


40*__ 

Symmetric 
lor -3* 
flight path 
angle. 


(A) A combination of Weight. Altitude 
and Temperature (WAT) su^ that the 
thrust or power setting produces the 
minimum climb gradient specifled in 
25.121 for the flight condition. 

(B) Airspeed approved for all-engines- 
operating initial climb. 

(C) That thrust or power setting 
which, in the event of failure of the 
critical engine and without any crew 
action to adjust the thrust or power of 
the remaining engines, would result in 
the thrust or power specifled for the 
takeoff condition at Va, or any lesser 
thrust or power setting that is used for 
all-engines-operating initial climb 
procedures. 

(xxv) In lieu of compliance with 
§ 25.145(a). and (a)(1). the following 
applies: “It must be possible at any 
speed between the trim speed 
prescribed in § 25.103(a)(6) and the 
minimum speed obtained in conducting 
a stalling maneuver to pitch the nose 
downward so that the acceleration to 
this selected trim speed is prompt 
with— 

(A) The airplane trimmed at the speed 
prescribed in § 25.103(a)(6):'' 

(xxvi) In lieu of the speeds given in 
the following part 25 regulations, comply 
with speeds as follows; 

§ 25.145(b)(l)-(4). 1.3Vrr,. in lieu of 
1.4Vs,. 

§ 25.145(b)(1), 30 percent, in lieu of 40 
percent. 


§ 25.145(b)(1), reference stall speed, in 
lieu of stalling speed. 

5 25.145(b)(6). l.SVsRi. in lieu of 1.4Vs,. 

§ 25.145(b)(6), Vg^ in lieu of 1.1 Vgi. 

§ 25.145(b)(6). l.eVsRi. In lieu of l.TVg,. 

§ 25.145(c), l.OaVsB,. in lieu of l.lVg,. 

§ 25.145(c), 1.13Vsri, in lieu of 1 . 2 Vg,. 

§§ 25.147(a). (a)(2), (c). (d), 1.3VgR,. in 
lieu of 1.4Vgj. 

S 25.149(c). l.lSVsR, in lieu of 1 . 2 Vg,. 

§§ 25.16(b). (c)(1). (c)(2). (c)(3), (d). 

l-3VgRt, in lieu of 1.4Vgi. 

§ 25.181(e)(3). 0.013VgRo*. in lieu of 
0.013VSO* 

§§ 25.175(a)(2). (b)(1). (b)(2). (b)(3). 

(c)(4). 1.3 Vsr]. in lieu of 1.4V8i. 

§ 25.175{b)(2)(ii). (V„o4^1.3Vsr,)/ 2, in 
lieu of (V|io-hl.4Vsi)/2. 

§ 25.175(c), VgiR and 1.7 Vsri. in lieu of 
1.1 Vg, andl. 8 Vs,. 

§ 25.175(d). Vsw l-^VgRo in lieu of 
1.1 Vgo and 1.3Vso- 

§ 25.175(d)(5). l.SVgRo in lieu of I. 4 V 90 * 

Note: The stability requirements of 
25.173 and 25.175 are further amended by 
the Special Condition associated with 
longitudinal stability. 

§§ 25.177(a). (b)(1). I. 13 V 5 R, in lieu of 

1 . 2 Vsi. 

§ 25.181(a). (b) 1.13 Vsk in lieu of 1 . 2 Vg. 

§ 25.201(a)(2). l.SVgR, in lieu of l.OVg, 
and.VgRi in lieu of Vgi. and reference 
stall speeds in lieu of stalling speed. 

(xxvii) In lieu of compliance with 
§ 25.207(a), the following applies; “With 
the AOA limiter operating normally, 
stall warning is not required. For failure 
states with the AOA limiter inoperative, 
sufficient stall warning margin must be 
provided in the following straight and 
turning flight conditions; 

(A) Stall-free characteristics must be 
shown in power-off. straight ahead stall 
approaches to a speed five percent (but 
not less than five knots) below Vgw- 

(B) Stall-free characteristics must be 
shown in turning flight stall approaches, 
at entry rates up to three knots per 
second, when recovery is initiated not 
less than one second after the onset of 
stall warning." 

(xxviii) The requirements of 
§ 25.207(c) are not applicable. 

(xxix) In lieu of compliance with the 
requirements of § { 25.233(a) and 
25.237(a). (b)(1). and (b)(2). the following 
applies; “ 0 . 2 Vsro in lieu of 0 . 2 Vgo*'* 

(xxx) In lieu of the requirements of 
§ 25.735(f)(2), the following applies; 
*‘KE=0.0443(WVVN*'; Change the V 
definition to read; “V = Vref/1.3'' and; 
"Vree= Airplane reference landing 
speed, in knots, at the maximum design 
landing weight and the lowest 
authorized landing flap setting for that 
weight at sea level: and” 
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(xxxi] In lieu of compliance with 
§ 25.735(g), the following applies: ‘The 
minimum speed rating of each main 
wheel-brake assembly (that is, the initial 
speed used in the dynamometer tests] 
may not be more than the V used in the 
determination of kinetic energy in 
accordance with paragraph (f) of this 
section, assuming * * *“ 

(xxxii) In lieu of the speeds given in 
the following Part 25 regulations, comply 
with speeds as follows: 

§ 25.773(b)(l)(i). 1.5 Vsri in lieu of 1.6Vsi. 

§ 25.1001(c)(1) and (c)(3). 1.3Vsiu in lieu 

of 1.4Vsi. 

§ 25.1323(c)(1). 1.23VsRi in lieu of 1.3Vsi. 

§ 25.1323(c)(2). 1.23VsRD in lieu of 1.3Vgo. 

§ 25.1325(e). 1.23 Vsrp in lieu of 1.3VgD. 

and 1.7 Vsri in lieu of l.BVsi. 

(3) Part 36—Noise Standards: Aircraft 
Type and Airworthiness Certification 

Note: It has been determined that the 
following is equivalent for the purposes of 
FAR part 36 certification. 

(i) In lieu of the requirements of 
Appendix C, Sec. C36.9(e)(l). the 
following applies: “Vref= 10 knots.“ 

(c) Normal Load Factor (g) Limiting. 

In addition to compliance with the 
requirements of § 25.143. the following 
apply: 

(1) The positive limiting load factor 
must not be less than 2.5g (2.0g with 
high-lift devices extended) for the EFCS 
normal state. 

(2) The negative limiting load factor 
must be equal to or more negative than 
minus 0.5g (O.Og with high lift devices 
extended) for the EFCS normal state. 

Discussion 

This allows an incremental plus or 
minus 1.5g for maneuvering flaps up, 
and plus or minus l.Og flaps extended. 
This Special Condition does not impose 
an upper bound for the limiter, nor does 
it require that the limiter exist. If the 
limit is set at a value beyond the 
structural design limit maneuvering load 
factor “n“ of §§ 25.333(b) and 25.337(b) 
and (c), there should be a very positive 
tactile feel built into the controller and 
obvious to the pilot that serves as a 
deterrent to inadvertently exceeding the 
structural limit. 

(d) High-speed Limiting. In addition to 
compliance with the requirements of 

§ 25.143 of the FAR. the following 
applies: “Operation of the high-speed 
limiter during all routine and descent 
procedure flight must not impede normal 
attainment of speeds up to overspeed 
warning.** 

(e) Pitch and Roll Limiting. In addition 
to compliance with the requirements of 

§ 25.143 of the FAR. the following 
applies: “Operation of the pitch and roll 
limiter must not: 


(1) Impede normal maneuvering for 
pitch angles up to the maximum 
required for normal maneuvering, 
including a normal all-engine takeoff, 
plus a suitable margin to allow for 
satisfactory speed control. 

(2) Restrict or prevent attainment of 
roll angles up to 65 degrees or pitch 
attitude necessary for emergency 
maneuvering.'* 

14. Side Stick Controllers 

(a) Pilot Strength, In lieu of the 
“strength of pilots" limits of § 25.143(c) 
for pitch and roll, and in lieu of specific 
pitch force requirements of § § 25.145(b) 
and 25.175(d), the following applies: “It 
must be shown that the temporary and 
maximum prolonged force levels for the 
side stick controllers are suitable for all 
expected operating conditions and 
configurations, whether normal or non¬ 
normal.*’ 

(b) Controller Coupling. In the 
absence of specific requirements for 
controller coupling, the following 
applies: “The electronic side stick 
controller coupling design must provide 
for corrective and/or overriding control 
inputs by either pilot with no unsafe 
characteristics. Annunciation of 
controller status must not be confusing 
to the flighcrew.** 

(c) Pilot Control In the absence of 
specific requirements for side stick 
controllers, the following applies: “It 
must be shown by flight tests that the 
use of sidestick controllers does not 
produce unsuitable pilot-in-the-loop 
control characteristics when considering 
precision path control/tasks and 
turbulence.** 

(d) Autopilot Quick-Release Control 
Location. In lieu of compliance with 

§ 25.1329(d) of the FAR. quick release 
(emergency) controls must be on both 
side stick controllers. The quick release 
means must be located so that it can 
readily and easily be used by the 
flighcrew. 

15. Computerized Airplane Flight 
Manual (AFM) Performance 
Information 

In the absence of specific 
requirements for computerized AFM 
performance information, the following 
apply: If computerized AFM 
performance information is used for the 
purpose of compliance with § 25.1587(b) 
of the FAR then it must be shown that 
such information will: 

(a) Provide at least the same level of 
accuracy as traditional paper AFM 
charts. 

(b) Have an availability and ease of 
use equivalent to that provided by paper 
AFM charts. 


(c) Be protected from inadvertent or 
deliberate alteration outside of an FAA 
approved revision process. 

Discussion 

1. General Requirements. 

a. Official Reference 

(1) The conventional hardcopy portion 
of the AFM shall contain appropriate 
references about applicability of the 
FAA-approved AF'M software 
application. Each change to FAA- 
approved AFM software will lead to a 
revision of this reference (see paragraph 
3.d.). 

(2) The AFM should contain a 
statement similar to the following: 
“Generation of FAA-approved 
performance information may be 
accomplished only by use of the FAA- 
approved AFM software application. 
Any modification to the FAA-approved 
AFM software application and/or 
subsequent alteration to the generated 
output will cancel the approval of the 
information, unless this change was 
approved by the appropriate 
airworthiness authority. This will be 
applicable independently of the printed 
approval status on the generated 
output.” 

b. Approved and Unapproved 
Information. 

(1) Approved performance 
information must be clearly identified 
and segregated from unapproved 
information that may be presented. 
Therefore, the approval status of 
generated output must be clearly 
indicated on the screen and printed on 
each printout page of any calculated 
results. If the program is capable of 
being used for calculations to more than 
one certification basis (i.e., FAA rules 
vs. JAA rules), the certification basis 
being used must be identified and 
included on generated output. 

c. Softw^are Usage Aspects. Airbus 
Industrie shall substantiate that the 
A340 computerized AFM is designed to: 

(1) Provide generated output that 
contains all the information required by 
Part 25 of the FAR in the conventional 
AFM that is replaced or supplemented 
by the computerized AFM. This includes 
all relevant information (e.g., variables 
used for a specific condition) to 
determine operating condition and 
applicability of the generated output. 
Further, the total AFM performance 
presentation (hardcopy plus software) to 
the air carrier must be such to allow that 
carrier to comply with the FAR: 

(2) Provide equivalent or conservative 
results to that obtained by direct use of 
a first principles calculation utilizing 
certified baseline parameters (e.g.. lift, 
drag, thrust): 
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(3) Provide two-way performance 
interrogation (ability to switch 
independent and dependent variables), 
as appropriate; 

(4) Preclude calculations that generate 
FAA-approved results by; 

(i) Extrapolation of data outside of 
performance bounds approved by the 
FAA and the manufacturer, and; 

(ii) Use of unapproved methods; A 
note must be added to the AFM 
performance section, where reference is 
made to computerized performance, to 
read essentially as follows; 'The various 
gross weight, operational, and 
environmental limitations provided in 
the limitations section of this AFM take 
precedence over what otherwise may be 
listed as approved performance results 
from the computerized output." 

(5) Provide at least the standard of 
transparency (e.g., understanding of 
performance relations and limitations) 
and accessibility of the data (e.g., usage 
time to generate a result) that is 
available by use of conventional AFM 
presentation; 

(6) Prevent mistakes or 
misunderstanding by a skilled user 
during data input and interpretation of 
output. Emphasis should be placed upon 
ease of use. If multiple screens are 
required to fully enter input data, it 
should be possible to access entries on 
previous screens and review, or correct, 
input data prior to final program 
execution. 

2. Computerized Airplane Flight 
Manual (intents 

a. Performance Section. 

(1) The computerized portion of the 
A340 AFM may include the information 
and capability that is required to 
generate all FAA-approved performance 
data. 

(2) Independent of, and in addition to 
performance presented in the 
computerized portion of the A340 AFM, 
the following information, as a 
minimum, shall be presented in 
conventional form in the hard copy 
AFM, unless this information is 
available to the flight crew aboard the 
airplane from an FAA approved source 
intended for this purpose (e.g., Flight 
Crew Operating Manual); (i) Stalling 
Speeds (calibrated airspeed); (ii) 
Alternate Static Source Position Error 
Calibrations (if corrections are 
significant); (iii) Stabilizer Trim Setting 
for Takeoff; (iv) Engine Thrust Settings 
for Takeoff, Maximum Continuous, and 
Go-Around Ratings;(v) V 2 Mni Speeds 
(indicated airspeed); (vi) One-Engine- 
Inoperative En Route Flight Path 
Gradients; (vii) Two-Engines- 
Inoperative En Route Flight Path 
Gradients, if applicable; (viii) 
Approach/Landing Climb Weight Limits; 


(ix) Reference Landing Speeds 
(indicated airspeed); (x) Landing Field 
Lengths: (xi) Configuration Deviation 
List; (xii) Noise Characteristics. 

Note: This does not preclude calculation of 
information by the FAA-approved 
computerized AFM and subsequent inclusion 
of the output as a permanent part of the 
hardcopy AFM. 

(3) Configuration Deviation List (CDL) 
and Master Minimum Equipment List 
(MMEL) effects on performance may be 
included if they are FAA-approved and 
applications are clearly identified^on the 
generated output. 

(4) Although it is intended that the 
output from computations should be 
usable without adjustment, corrective 
factors through hard copy AFM 
instructions may be acceptable in the 
following cases; (i) CDL and MMEL 
information; (ii) Urgent temporcuy FAA- 
approved revisions made necessary for 
safety reasons: (iii) Any case where the 
appropriate data are not available from 
the computer and it is clear to the user 
that hard copy corrective factors must 
be applied. In these cases, the official 
reference as indicated under paragraph 
l.a. (1) must be changed accordingly. 

(5) Supplementary performance 
information may be included in 
accordance with paragraph l.b. (e.g., 
runways contaminated with standing 
water, slush, snow, or ice). 

(6) The manufacturer must request 
FAA-approval of supplementary 
computerized AFM applications e.g.. 
Optimized Runway Performance). This 
supplementary software application will 
not be required by the FAA for type 
Certification, 

3. Software Integrity, Development, 
and Documentation Requirements. 

a. Software Integrity. 

(1) The computation of hazardously 
misleading primary information such as 
takeoff speeds schedules, landing 
approach reference speeds, engine 
thnist, engine limit data or other related 
airplane performance data, should be 
improbable. The AFM software 
application shall, as far as practicable, 
be designed to be protected from 
inadvertent, or unauthorized, deliberate 
alterations. 

(2) The level of integrity established 
for the computerized AFM is the basis 
for the software development process 
and should be addressed in the plan for 
software aspects of certification (see 
paragraph 3.b.). 

(3) Each part of the FAA-approved 
AFM software application (e.g., 
program, data) should bear a unique 
notation, a unique date and/or revision 
number. 


(4) A means to check the original 
status of programs and data to avoid 
undetected failures should be provided 
(e.g., a checksum routine, tabular data to 
verify a check case, or provisions for a 
line-by-line file comparison). 

(5) No unapproved software may be 
used to process data identified as "FAA- 
approved," unless the use of these 
sofiware elements is agreed to by the 
FAA. Operating systems (e.g.. DOS or 
equivalent software) will not be 
approved, but will have to be specified 
and agreement obtained. 

(6) If unapproved software is an 
integral part of the software delivery, it 
must be justified that there is no 
interference between approved and 
unapproved parts that would jeopardize 
correct functioning of the FAA-approved 
AFM software application. 

b. Software Development 

(1) The manufacturer must propose the 
software development process in the 
plan for software aspects of 
certification, documenting the methods, 
parameters, and allowable range of 
conditions contained in the 
computerized portion of the AFM. The 
results obtained from the computerized 
portion of the AFM must be shown to 
meet all applicable part 25 requirements. 
This compliance may be shown using 
substantiation documentation, 
demonstrations, or other means 
mutually agreed upon by the FAA and 
the manufacturer. The software 
development process described in AC- 
115A (RTCA DO--178A) is valid, in 
general, for developing either airborne 
or ground-based software, and is an 
acceptable approach for developing 
software for the computerized AFM. 
Some of the specific guidance provided 
in AC 20-115A, however, may not apply 
to the computerized AFM. 

(2) TThe manufacturer must submit a 
description of the computerized portion 
of the AFM and the plan for software 
aspects of certification to the FAA for 
review early in the certification process. 
This plan must propose the schedule 
and means by whi^ compliance with 
the requirements will be achieved, and 
the meems by which certification data 
and supporting records will be made 
available for review. 

c. Hardware and Software 
Environment. The AFM software 
application may be FAA-approved 
independent of the hardware and 
software environment in which it is 
installed (e.g., the development of 
computerized AFM software application 
to be run in a commercial-off-the-shelf 
hardware and software environment). 
The manufacturer must provide for 
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below items (1), plus either item (2) or 

(3). as appropriate: 

(1) « mechanism, such as an 
installation utility function or test set. 
that verifies the proper functioning of 
the AFM software application in the 
target software and hardware 
environment; 

(2) If the computerized portion of the 
AFM is intended for a commercial-off- 
the-shelf hardware and software 
environment, installation information 
that describes the minimum 
requirements, including limitations and 
constraints, for the software and 
hardware environment; 

(3) If the computerized portion of the 
AFM is intended for a specific 
hardware/software system, installation 
information that describes the specific 
hardware and software environment in 
which the AFM software application 
must be installed. Additionally, the 
manufacturer should provide a 
configuration management scheme that 
ensures the hardware and software 
environment that will be used in service 
is identical to the environment specified 
in the FAA-approved installation data. 

d. Revisions to A340 AFM Software 
Application. 

(1) Revisions to the FAA-approved 
computerized portion of the AFM must 
be submitted for evaluation and FAA- 
approval in accordance with software 
development methodology established 
in paragraph 3.b. A log of FAA- 
approved AFM software application 
parts must be furnished by the 
manufacturer. For historical purposes, 
records should be maintained by the 
manufacturer, which will permit the 
reproduction of the computerized AFM 
for any past approved revision level. 

(2) The manufacturer must submit a 
description of the proposed changes and 
an updated plan for software aspects of 
certification. In addition, the 
manufacturer must: (i) Re-assess the 
software integrity level (paragraph 3.a.) 
of the revised computerized AFM; (ii) 
Demonstrate that the revisions do no 
affect any of the unrevised portions of 
the computerized AFM; and (iii) 
Demonstrate that the revisions are 
compatible with the hardware and 
software environment intended for the 
AFM software application. 

(3) When revisions are incorporated, a 
means (e.g.. document) of indicating 
those parts of the software that have 
been changed must be provided. 

(4) Each revised software element 
must be identified in the same manner 
as the original with the exception of the 
new date and/or revision notation (see 
3.a.(3)). 

e. Submittal and FAA-Approval of 
Software. 


(1) The manufacturer will be 
considered the respofisible party for all 
matters pertaining to AFM application 
software, including submitting for, and 
obtaining FAA-approval. 

(2) Data structures and calculation 
models shall be discussed between the 
manufacturer and the FAA. and 
agreement obtained. 

(3) The manufacturer is responsible 
for ensuring that the FAA certification 
office is provided with the equipment 
specification to use the computer files 
and any required initial instruction on 
use of the computer program. 

(4) The FAA may require assessment 
of program details and data structures 
as deemed necessary to allow 
judgement about software integrity. Any 
hardware environment required to 
accomplish this which is not readily 
available to the FAA shall be provided 
by the manufacturer. 

f. Documentation requirements. 
Documentation containing the following 
information shall be provided to the 
FAA for agreement before FAA- 
approval is granted. 

(1) Approval Plan that describes the 
software aspects of certification, 
including an outline of the desired 
applications, design objectives for 
software and data integrity, and a 
statement to the effect of impact on 
flight safety. 

(2) Software Development Plan, 
including methods to provide the design 
objectives. 

(3) Software Descriptions, including 
substantiation that program structures 
and calculation models are appropriate 
to their intended function. 

(4) Data Conformity Document, 
including substantiation for data 
conformity of airplane performance 
characteristics (e.g., tested performance 
data) and the developed sohware (e.g., 
FAA-approved data files) and/or 
generated output. 

(5) Operating Instructions, that 
include all information for proper use of 
the AFM software, including installation 
instructions and identification of 
suitable hardware and software 
environment. 

(6) Software Configuration Reference, 
including a log of approved software 
elements. 

4. Provisions For FAA Post 
Certification Access To Computerized 
portion of AFM. In the plan for software 
aspects of certification, the 
manufacturer must propose which 
components of the computerized AFM 
will be submitted to the FAA. In cases 
where the AFM software application 
can be installed on FAA equipment, 
then only the AFM software application, 
which includes the installation data and 


operating guide need be provided. 
However, if the AFM software 
application requires a hardware and 
software environment that is not 
available to the FAA, then the 
manufacturer must also provide to the 
appropriate FAA certification office, 
access to the necessary components for 
the hardware and software 
environment. 

Issued in Renton. Washington, on 
September 30.1992. 

Darrell M. Pederson. 

Assistant Manager, Transport Airplane 
Directorate. Aircraft Certification Service. 
ANM--100. 

(FR Doc. 92-24507 Filed 10-^2; 8:45 am) 
BILUNG CODE 4910-13-M 


DEPARTMENT OF COMMERCE 

Bureau of Export Administration 

15 CFR Ch. VII 

(Docket No. 921053-2253) 

Request for Comments on Effects of 
Foreign Policy-Based Export Controls 

agency: Bureau of Export 
Administration, Commerce. 

ACTION; Request for comments on 
foreign policy-based export controls. 

summary: The Bureau of Export 
Administration (BXA) is reviewing the 
foreign policy-based export controls in 
the Export Administration Regulations 
to determine whether they should be 
modified, rescinded or extended. To 
help make this determination. BXA is 
seeking comments on how existing 
foreign policy-based export controls 
have affected exporters and the general 
public. 

Although the Export Administration 
Act of 1979, as amended (EAA). expired 
on September 30,1990, the President 
invoked the International Emergency 
Economic Powers Act and continued in 
effect, to the extent permitted by law, 
the provisions of the EAA and the EAR 
in Executive Order 12730 of September 
30.1990. 

DATES: Comments must be received by 
November 20,1992 to assure full 
consideration in the formulation of 
export control policies. 

ADDRESSES: Written comments (six 
copies) should be sent to Patricia 
Muldonian, Regulations Branch (room 
4054), Office of Technology and Policy 
Analysis, Bureau of Export 
Administration. Department of 
Commerce. P.O. Box 273, Washington. 
DC 20044. 
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FOR FURTHER INFORMATION CONTACT: 

John Bolsteins. Foreign Policy Branch. 
Office of Technology and Policy 
Analysis. Bureau of Export 
Administration, Telephone: (202) 482- 
4252. 

SUPPUEMENTARY INFORMATION; The 

current foreign policy controls 
maintained by the Bureau of Export 
Administration (BXA) are set froth in 
the Export Administration Regulations 
(EAR), Parts 776 (Special Commodity 
Policies and Provisions). 778 
(Proliferation Controls), and 785 (Special 
Country Policies and Provisions). These 
controls apply to: supercomputers 
(§ 776.11): crime control and detection 
commodities (§ 776.14); regional stability 
commodities and equipment (S 776.16); 
equipment and related technical data 
used in the design, development, 
production, or use of missiles capable of 
delivering nuclear weapons (§ 778.7); 
chemical precursors and biological 
agents and associated equipment and 
technical data related to the production 
of chemical and biological agents 
(5 778.8); activities of U.S. persons in 
transactions related to missile 
technology or chemical or biological 
weapons proliferation in named 
countries (§ 778.9); embargoed countries 
(§ 785.1); South Africa (5 785.4(a)); 
countries designated as supporters of 
acts of international terrorism 
(§ 785.4(d)); and. Libya (5 785.7). 

Effective January 21.1992. the 
Secretary of Commerce extended for 
one year all foreign policy controls then 
in effect. Changes in foreign policy 
controls since the date of that extension 
have included the publication of 
Supplement No. 6—Missile Technology 
Destinations (57 FR 26773 of June 16, 
1992), the termination of the embargo 
against Cambodia (57 FR 11576 of April 
6.1992), the expansion of controls on 
supercomputers (57 FR 20963 of May 18. 
1992), and the revision of the embargo 
on Vietnam that eases restrictions on 
exports of humanitarian items (57 FR 
31685 of July 17,1992). 

To assure maximum public 
participation in the review process, 
comments are solicited on the extension 
or revision of the existing foreign policy 
controls for another year. Among the 
criteria the Departments of Commerce 
and State consider in determining 
whether to continue or revise U.S. 
foreign policy controls are the following: 

1. The likelihood that such controls 
will achieve the intended foreign policy 
purpose, in light of other factors, 
including the availability from other 
countries of the goods or technology 
proposed for su^ controlr. 


2. Whether the foreign policy purpose 
of such controls can be achieved 
through negotiations or other alternative 
means; 

3. The compatibility of the controls 
with the foreign policy objectives of the 
United States and with overall United 
States policy toward the country subject 
to the controls; 

4. The reaction of other countries to 
the extension of such controls by the 
United States is not likely to render the 
controls ineffective in achieving the 
intended foreign policy purpose or be 
counterproductive to United States 
foreign policy interests; 

5. The effect of the controls on the 
export performance of the United States, 
the competitive position of the United 
States in the international economy, the 
international reputation of the United 
States as a supplier of goods and 
technology, or the economic well-being 
of individual United States companies 
and their employees and communities 
does not exceed the benfit to United 
States foreign policy objectives; and 

6. The ability of the United States to 
enforce the controls effectively. 

BXA is particularly interested in the 
experience of individual exporters in 
complying with these controls, with 
emphasis on economic impact and 
specific instances of business lost to 
foreign competitors. BXA is also 
interested in comments relating to the 
effects of foreign policy controls on 
exports of replacement and other parts. 

Parties submitting comments are 
asked to be as specific as possible. All 
comments received before the close of 
the comment period will be considered 
by BXA in reviewing the controls and 
developing the report to Congress. 

BXA will consider requests for 
confidential treatment. The information 
for which confidential treatment is 
requested should be submitted to BXA 
separate from any non-confidential 
information submitted. The top of each 
page should be marked with the term 
“Confidential Information.** BXA will 
either accept the submission in 
confidence, or if the submission fails to 
meet the standards for confidential 
treatment, will return it. A non- 
confidential summary must accompany 
such submissions of confidential 
information. The summary will be made 
available for public inspection. 

Information accepted by BXA as 
confidential will be protected from 
public disclosure to the extent permitted 
by law. Communications between 
agencies of the United States 
Government or with foreign 
TOvemments will not be made available 
tor public inspection. 


All other information relating to the 
notice will be a matter of public record 
and will be available for public 
inspection and copying. In the interest of 
accuracy and completeness, BXA 
requires written comments. Oral 
comments must be followed by written 
memoranda, which will also be a matter 
of public record and will be available 
for public review and copying. 

The public record concerning these 
comments will be maintained in the 
Freedom of Information Records 
Inspection Facility, Room 4525. U.S. 
Department of Commerce, 14th Street 
and Pennsylvania Avenue. NW, 
Washington, D.C. 20230. Records in this 
facility, including written public 
comments and memoranda summarizing 
the substance of oral communications, 
may be inspected and copied in 
accordance with regulations published 
in Part 4 of Title 15 of the Code of 
Federal Regulations. Information about 
Inspection and copying of records at this 
facility may be obtained from Margaret 
Cornejo. BXA Freedom of Information 
Officer, at the above address or by 
calling (202) 377-5653. 

Authority: Pub. L 95-223, 91 Stat. 1626 (50 
U.S.C. 1701 et sag.): Pub. L 95-242, 92 Stat. 

120 (22 U.S.C 3201 et sag.); Pub. L 96-72, 93 
Stat. 503, (50 U.S.C. App. 2401 et sag.), as 
amended; EO. 12002 of July 7.1977 (42 FR 
35623. July 7.1977); E.0.12214 of May 2.1980 
(45 FR 29783, May 6.1980); E.0.12730 of 
September 30.1990 (55 FR 40373, October Z 
1990); E.0.12735 of November 16.1990 (55 FR 
48587, November 20,1990); and E.0. 12769 of 
July 10,1991 (56 FR 31855, July 12,1991). 

Dated: October 6.1992 
James M. LeMunyon, 

Acting Assistant Secretary for Export 
A dministration. 

|FR Doc. 92-24741 Filed 10-9-92; 8:45 am) 
BILUNO COOC SS10-OT-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[MM Docket No. 92-224, RM-8074} 

Radio Broadcasting Services; 
Dardanelle, AR 

agency: Federal Communications 
Commission. 

ACTION: Proposed rule. 

summary: This document requests 
comments on a petition for rule making 
filed on behalf of Ramsey 
Communications, Inc., licensee of 
Station KWKK(FM). Channel 272A, 
Dardanelle, Arkansas, seeking the 
substitution of Channel 272C3 for 
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Channel 272A and modification of its 
license accordingly to specify operation 
on the higher powered ^annel. 
Coordinates for this proposal are 35-13- 
43 and 93-15-20. 

Petitioner's modification proposal 
complies with the provisions of Section 
1.420(g) of the Commission's Rules. 
Therefore, we will not accept competing 
expressions of interest in the use of 
Channel 272C3 at Dardanelle, Arkansas, 
or require the petitioner to demonstrate 
the availability of an additional 
equivalent class channel. 

dates: Comments must be filed on or 
before November 27,1992, and reply 
comments on or before December 14, 
1992. 

ADDRESSES: Secretary, Federal 
Communications Commission, 
Washington, DC 20554. In addition to 
filing comments with the FCC, interested 
parties should serve the petitioner's 
counsel, as follows: Marvin Rosenberg 
and Robert D. Primosch. Esqs., Fletcher, 
Heald & Hildreth. 1225 Connecticut 
Avenue, NW., suite 400, Washington, 

DC 20036. 

FOR FURTHER INFORMATION CONTACT: 

Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This IS a 
synopsis of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
92-224, adopted September 11,1992, and 
released October 5,1992. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors. Downtown Copy 
Center, (202) 452-1422,1990 M St., NW.. 
suite 640. Washington. DC 20036. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
porte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.12(>4(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments. See 47 CFR 
1.415 and 1.420. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 


Federal Communications Commission. 
Michael C Ruger, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

[FR Doc. 92-24695 Filed 10-9-92: 8:45 am) 
BILLINQ cooe tni-OI-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

50 CFR Part 17 

RIN 1018-AB 

Endangered and Threatened Wildlife 
and Plants; Notice of Public Meeting 
on California Candidate Plant Species 

agency: Fish and Wildlife Service, 
Interior. 

action: Proposed rule; notice of public 
meeting. 

summary: As part of the 1991 settlement 
of litigation over the Fish and Wildlife 
Service's (Service) progress in proposing 
for listing as endangered or threatened 
species approximately 159 California 
plants designated as “category 1'* listing 
candidates, the Service is holing the 
second annual public meeting. The 
meeting will provide a forum for 
discussing issues related to proposing 
the plants for listing under the 
Endangered Species Act (16 U.S.C. 1531- 
1544). 

DATES: The public meeting will be held 
from 9:30 a.m, to 12:30 p.m. on October 
29,1992 in Santa Barbara. California. 
ADDRESSES: The public meeting will be 
held at the Santa Barbara Botanic 
Garden, 1212 Mission Canyon Road, 
Santa Barbara. California. 

FOR FURTHER INFORMATION CONTACT: 
Carl Benz. Branch Chief for Listing and 
Recovery. Southern California Field 
Station. Ventura Office. 2140 Eastman 
Avenue, suite 100, Ventura. California 
93003 (telephone 805/644-1766 or 818/ 
904-6040). 

SUPPLEMENTARY INFORMATION: 
Background 

On August 21.1991. the U.S. District 
Court for the Eastern District of 
California approved a settlement of a 
lawsuit brought by the California Native 
Plant Society to challenge delays by the 
Service in proposing to list 159 species 
of California plants as endangered or 
threatened. Under the terms of the 
settlement approved by the court, the 
Service is holding the second annual 
public meeting to discuss the Service's 
progress in proposing the plants for 
listing as well as other issues related to 
development of listing proposals for the 


plants. The meeting will be held in 
Santa Barbara, California on October 29, 
1992, at the time and place specified 
above. 

Author 

The primary author of this notice is 
Connie Rutherford. Botanist. U.S. Fish 
and Wildlife Service. Southern 
California Field Station, Ventura Office. 
2140 Eastman Avenue, suite 100, 
Ventura, California 93003 (telephone 
805/644-1766 or 818/904-6040). 

Authority 

The authority for this action is the 
Endangered Species Act (16 U.S.C. 1361- 
11407; 16 U.S.C 4201-4245; Pub. L 99- 
625,100 Stat 3500; unless otherwise 
noted.) 

List of Subjects In 50 CFR Part 17 

Endangered and threatened species. 
Exports. Imports. Reporting and 
recordkeeping requirements, and 
Transportation. 

Dated: September 30.1992. 

Marvin L. Pteoert 

Regional Director, Region 1, U.S. Fish and 
Wildlife Service, 

[FR Doc. 92-24745 Filed 10-9-92: 8:45 am] 
BtLUNQ CODE 43ie-55-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 651 

(Docket No. 90927-2255] 

Northeast Muttfspedes Rshery 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notification of Flexible Area 
Action System #6. 

summary: NMFS issues this document 
to inform the public and the fishing 
industry that the New England Fishery 
Management Council (Council) is 
considering Flexible Area Action 
System #6 under Amendment 3 to the 
Northeast Multispecies Fishery 
Management Plan (FMP). The purpose of 
the action would be to protect a 
concentration of yellowlail flounder that 
are smaller than the legal minimum 
landing size but are being caught and 
wastefully discarded at sea. The area 
affected is located offshore of 
Massachusetts and New Hampshire and 
is generally described as Ipswich Bay. 
DATES: Written comments on the 
proposed action must be received by 
October 22.1992. 
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addresses: Copies of the NMFS 
Northeast Regional Director’s (Regional 
Director) fact-finding report and the 
Council's impact analysis will be 
available on October 16,1992, upon 
request from Douglas G. Marshall, 
Executive Director. New England 
Fishery Management Council, 5 
Broadway (Route 1), Saugus. MA 01960. 

Send comments on the proposed 
action, the fact-finding report and the 
Council's impact analysis to Richard B. 
Roe. Regional Director. National Marine 
Fisheries Service. One Blackburn Drive. 
Gloucester. MA 01930. 

FOR FURTHER INFORMATION CONTACT: 
Jack Terrill, NMFS. Resource Policy 
Analyst, 508-201-9252. 

SUPPLEMENTARY INFORMATION: This 
action is taken under 50 CFR 651.26 as 
established by Amendment 3 to the 
FMP. Amendment 3 was approved by 
the Secretary of Commerce on 
November 24,1989. and published on 
December 22.1989 (54 FR 52803). with 
the regulations effective on December 
19.1989. Section 651.26 specifies a 
Flexible Area Action System (FAAS) 
whereby protection can be provided to 
concentrations of juvenile, sublegal, or 
spawning fish. As part of this process, 
the Regional Director initiates a fact¬ 
finding investigation of the alleged 
discard problem. The Council also 
provides an impact analysis of 
alternative measures that might be 
implemented under this action. 

The Council received a request for 
action after it was reported that 
operators of vessels using scallop 
dredge gear are landing and discarding 
significant amounts of sublegal (less 
than 13 inches in length) yellowtail 


flounder in the vicinity of Ipswich Bay. 
These vessels have appeared in the area 
in the past 2 years and tend to remain in 
the area until December. To determine 
the extent of the problem and whether it 
is appropriate to take action, the Council 
has initiated this action. Both the 
Regional Director's fact-finding report 
and the Council's impact analysis will 
be available by October 16.1992, at the 
Council office (see ADDRESSES). The 
Council will hold a public hearing on 
October 22.1992, at 9 a.m. at the King's 
Grant Inn, Danvers, Massachusetts, in 
conjunction with a meeting of the 
Council to solicit comments on the 
proposed action. More specific 
information is below. 

(1) The area of the proposed action is 
Ipswich Bay, which is located off the 
Massachusetts and New Hampshire 
coast. Ipswich Bay is bounded by the 
following; 42*42' N. Latitude on the 
south, 70*30' W. Longitude on the east, 
43*00' N. Latitude on the north and the 
territorial sea on the west. 

(2) The principal species that will be 
affected by any action will be yellowtail 
flounder. Atlantic cod, northern shrimp, 
pollock, winter flounder, American 
plaice (dab), haddock, silver hake, 
angler (monkfish), and American 
lobster. 

(3) The types of gear that could be 
affected by this action are all types of 
gear capable of catching groundfish, 
including, but not limited to. otter 
trawls, midwater trawls, gillnets. scallop 
dredges, and hook-and-line gear, both 
commercial and recreational. 

(4) The Hsheries that potentially will 
be impacted are the commercial and 
recreational groundfish fisheries that 
operate in the area of the proposed 


action and use the gear types listed 
above. 

(5) The principal ports that will be 
affected are Boston. Massachusetts, 
Gloucester. Massachusetts, New 
Bedford, Massachusetts. Portland, 
Maine, Portsmouth. New Hampshire. 
Provincetown, Massachusetts, and otlier 
small ports in the vicinity of Ipswich 
Bay. 

(6) The expected duration of the 
action is up to 180 days. If implemented 
as early as October 27,1992, the action 
could last until April 24.1993. 

(7) The Committee expects to 
recommend that those areas that are 
determined to have large concentrations 
of small yellowtail flounder (less than 13 
inches in length) be closed to fishing 
with the types of gear described in (3) 
above. 

Other actions which might be 
considered are: (a) A prohibition on the 
use of scallop dredges in the area; (b) a 
minimum mesh size in the trawl and/or 
gillnet fisheries: (c) a prohibition of 
mobile net gear; and (d) a prohibition of 
all fishing, except widi hook gear. 

(0) The Council will begin analyzing 
the potential impacts from possible 
actions upon publication of this notice. 

(9) The Council's impact analysis will 
be available on October 16.1992. 

List of Subjects in 50 CFR Part 651 

Fisheries, Fishing, Reporting and 
recordkeeping requirements. 

Dated: October 6.1992. 

Richard H. Schaefer, 

Director of Office of Fisheries, Conservation 
and Management, National Marine Fisheries 
Service. 

(FR Doc. 92-24701 Filed 10-6-92; 4:08 pm) 
BtLUNQ CODE 3510-22-11 
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with 19 CFR 353.15(b), the Department 
finds this investigation extraordinarily 
complicated due to certain complex 
issues regarding the cost information 
submitted by the three respondents. 
Additionally, the respondents are 
cooperating in this investigation. 
Therefore, we are postponing the date of 
this preliminary determination in this 
investigation until not later than 
October 20,1992, The U.S. International 
Trade Commission is being advised of 
this postponement in accordance with 
section 733(f) ^f the Tariff Act of 1930, 
as amended (the Act). 

This notice is published pursuant to 
section 733(c)(2) of the Act and 19 CFR 
353.15(d). 

Dated: October 6.1992. 

Alan M. Dunn, 

A ssistant Secretary for Import 
Administration. 

\VR Doc. 92-^24804 Filed 10-9-92; 8:45 am] 
BIUJWQ COOC »10-OS-li 


Export Trade Certificate of Review 

action: Notice of issuance of an export 
trade certificate of review, application 
No. 92-00009. 


summary: The Department of 
Commerce has issued an Export Trade 
Certificate of Review to Northern 
Textile Export Trading Company, Inc 
(“NTETC’). This notice summarizes the 
conduct for which certification has been 
granted. 

FOR FURTHER INFORMATION CONTACT: 
George Muller, Director, Office of Export 
Trading Company Affairs, International 
Trade Administration. 202-482-5131. 
This is not a toll-free number. 

SUPPLEMENTARY INFORMATION: Title 111 
of the Export Trading Company Act of 
1982 (15 U.S.C. Sections 4001-21) 
authorizes the Secretary of Conunerce to 
issue Export Trade Certificates of 
Review. The regulations implementing 
Title III are found at 15 CFR part 325 
(1991) (50 FR 1804. January 11.1985). 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.6(b). which 
requires the Secretary of Commerce to 
publish a summary of a Certificate in the 
Federal Register. Under section 305(a) of 
the Act and 15 CFR 325.11(a), any 
person aggrieved by the Secretary’s 
determination may, within 30 days of 
the date of this notice, bring an action in 
any appropriate district court of the 
United States to set aside the 
determination on the ground that the 
determination is erroneous. 


Description of Certified Conduct 
Export Trade 

1. Products 

Fibers, yams, and fabrics for both 
commercial and apparel uses in every 
segment of the textile industry including, 
but not limited to, man-made fiber, 
wool, cotton, elastic, flock, felt, and 
luxury fiber products. 

2. Services 

Engineering, design, and affiliated 
services related to the Products and to 
articles that incorporate the Products. 

3. Technology Rights 

Patents, trademarks, service marks, 
copyrights, trade secrets, technical 
expertise, physical and computer 
modeling and designs associated with 
the Products. Services, and/or Export 
Trade Facilitation Services. 

4. Export Trade Facilitation Services (as 
They Relate to the Export of Products. 
Services, and Technology Rights) 

Technical service; international 
market research; marketing and trade 
promotion: trade show participation; 
insurance; legal assistance; testing and 
certification; transportation; trade 
documentation and freight forwarding; 
communication and processing of export 
orders; warehousing; foreign exchange; 
financing: and taking title to goods. 

Export Markets 

The Export Markets include all parts 
of the world except the United States 
(the fifty states of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, American Samoa. Guam, 
the Commonwealth of the Northern 
Manana Islands, and the Trust Territory 
of the Pacific Islands). 

3. Export Trade Activities and Methods 
of Operations 

3.1 Activities and Operations. 
NTETC and/or one or more of its 
Members may: 

a. Engage in joint bidding or other 
joint selling arrangements for Products 
and/or Services in the Export Markets 
and allocate sales resulting from such 
arrangements; 

b. Establish export prices for sales of 
Products and/or Services by the 
Members in Import Markets. %vith each 
Member being free to deviate from such 
prices by whatever amount it sees fib 

c. Discuss and reach agreements 
relating to specifications and 
engineering requirements demanded by 
specific potential customers for Products 
and Services for Export Markets; 


d. With respect to Products and/or 
Services, refuse to quote prices for. or to 
market or sell in. Export Markets; 

e. Provide and/or jointly negotiate for 
and purchase from Suppliers Export 
Trade Facilitation Services for 
Members; 

f. Solicit non-Members to sell the 
Products and/or Services of such non- 
Members or to offer Export Trade 
Facilitation Services provided by such 
non-Members through the certified 
activities of NTETC and/or its 
Members; 

g. Coordinate with respect to the 
servicing of Products and/or Services in 
Export Markets; 

h. Engage in joint promotional 
activities, such as advertising and trade 
shows, aimed at developing or 
enhancing existing or new Export 
Market opportunities; 

i. Bring together from time to time 
groups of Members to plan and discuss 
how to fulfill the technical Product 
requirements of specific export 
customers of Export Markets; 

j. Form and operate joint ventures 
and/or jointly owned entities, such a^ 
for-profit subsidiaries, partnerships, 
and/or other enterprises owned 
exclusively by Members, for the purpose 
of engaging In the Export Trade 
Activities and Methods of Operation 
herein certified, subject to such entities* 
adherence to the terms of paragraph 
3.2(c) below; 

k. Enter into contractual arrangements 
with non-Members in the Export 
Markets (including, but not limited to. 
sales agents, exclusive or non-exclusive 
distributors, and joint ventures formed 
and operated by NTETC and/or one or 
several Members) to distribute the 
Products and/or Services; 

l. Provide ^port Trade Facilitation 
Services as an exclusive or non¬ 
exclusive Elxport Intermediary for the 
Members whereby NTETC and/or one 
or more of the Members may: 

i. Arrange to have NTETC and/or one 
or more of the Members and/or non- 
Members act as an exclusive or non¬ 
exclusive Export Intermediary for the 
Members; and 

ii. Establish an entity owned jointly 
and exclusively by Members to act as 
an exclusive or non-exclusive Export 
Intermediary for the Members. 

m. Agree that any information 
obtained pursuant to this Certificate 
shall not be provided to any non- 
Memben 

n. Forward inquiries to the 
appropriate individual Members 
concerning requests for information 
received from entities in the Export 
Markets; 
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DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

Meat Import Limitations; Fourth 
Quarterly Estimate 

Public Law Ba-482, enacted August 22. 
1964, as amended by Public Law 96-177, 
Public Law 100-418, and Public Law 
100-449 (hereinafter referred to as the 
“Act**), provides for limiting the quantity 
of fresh, chilled, or frozen meat of 
bovine, sheep except lamb, and goats; 
and processed meat of beef or veal 
(Harmonized Tariff Schedule of the 
United States subheadings 0201.10.00, 
0201 . 20 . 2 a 0201.20.40, 0201.20.60, 
0201.30.20. 0201.30.4a 0201.30.60, 
0202.10.00. 0202.20,20. 0202.20.40, 
0202.20.60. 0202.30.20, 0202.30.40, 
0202.30.60. 0204.21.00. 0204.22.40, 
0204.23.40. 0204.41.00. 0204.42.40, 
0204.43.4a and 0204.50.00), which may 
be imported, other than products of 
Canada, into the United States in any 
calendar year. Such limitations are to be 
imposed when the Secretary of 
A^cullure estimates that imports of 
articles, other than products of Canada, 
provided for in Harmonized Tariff 
Schedule of the United States 
subheadings 0201.10.00, 0201.20.40, 
0201.20.80, 0201.30.40. 0201.30.60. 
0202.10.00, 0202.20.40, 0202.20.60. 
0202.30.40, 0202.30.60, 0204.21,00. 
0204.22.40. 0204.23.40. 0204.41.00, 
0204.42.40, 0204.43.40, and 0204.50.00 
(hereinafter referred to as "meat 
articles"), in the absence of limitations 
under the Act during such calendar year, 
would equal or exceed 110 percent of 
the estimated aggregate quantity of meat 
articles prescribed for calendar year 
1992 by section 2(c) as adjusted under 
section 2(d) of the Act. 

As announced in the Notice published 
in the Federal Register on January 7, 

1992 (57 FR 553). the estimated aggregate 
quantity of meal articles other than 
products of Canada prescribed by 
section 2(c) as adjusted by section 2(d) 


of the Act for calendar year 1992 is 1,192 
million pounds. 

In accordance with the requirements 
of the Act. 1 have determined that the 
fourth quarterly estimate of the 
aggregate quantity of meat articles other 
than products of Canada which would, 
in the absence of limitations under the 
Act be imported during calendar year 
1992 is 1,311.1 million pounds. 

Done at Washington, DC this 5th day of 
October. 1992. 

Edward Madigan, 

Secretary of Agriculture. 

(FR Doc. 92-24719 Hied 10-9-92; 8:45 araj 
BtUBIQ COOC S410-tO-M 


DEPARTMENT OF COMMERCE 

Agency Form Under Review by the 
Office of Management and Budget 

DOC has submittcKl to the Office of 
Management and Budget (0MB) for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration. 

Tide: Marine Recreational Fishery 
Statistics Survey. 

Agency Form Number: None. 

OMB Approval Number: 0648-0052. 

Type of Request: Revision of a 
currently approved collection. 

Burden: ia426 hours. 

Number of Respondents: 557,966. 

Avg Hours Per Response: Ranges 
between 30 seconds and 7 minutes. 

Needs and Uses: Catch and effort 
statistics are fundamental for assessing 
the influence of fishing on any stock of 
fish. Because recreational Bshing 
impacts fish resources, catch, effort and 
participation data are collected from 
recreational fishermen. The data are 
used to develop, implement and monitor 
fishery management plans. 

Affected Public: Individuals or 
households, small businesses or 
organizations. 

Frequency: Annually. 

Respondents Obligation: Voluntary. 

OMB Desk Officer Ron Minsk. (202) 
395-3084. * 

Copies of the above information 
collection proposal can be obtained by 
calling or writing Edward Michals, DOC 
Forms Clearance Officer. (202) 482-3271. 
Department of Commerce, room 5327, 


14th and Constitution Avenue. NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Ron Minsk, OMB Desk Officer, room 
3010, New Executive Office Building, 
Washington, DC 20503. 

Dated: October 6.1992. 

Edward Michals, 

Departmental Forms Clearance Officer, 
Office of Management and Organization, 

(FR DOC 92-24744 FUed 10-9-92; 845 am] 
BtLUMQ COOC MIO-CW-f 


International Trade Administration 
(A-5ao-8i2] 

Notice of Postponement of Preliminary 
Antidumping Duty Determination: 
Dynamic Random Access Memory 
Semiconductors of one Megabit and 
Above From the Republic of Korea 

AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 

EFFECTIVE DATE: October 13.1992. 

FOR FURTHER INFORMATION CONTACT: 
John Beck. Office of Antidumping 
Investigations. Import Administration, 
International Trade Administration. U.S. 
Department of Commerce. 14th Street 
and Constitution Avenue NW., 
Washington. DC 20230. at (202) 482- 
3464. 

Postponement 

On May 12,1992, the Department of 
Commerce (the Department] initiated an 
antidumping duty investigation of 
dynamic random access memory 
semiconductors of one megabit and 
above (DRAMs) from the Republic of 
Korea. The notice stated that we would 
issue our preliminary determination on 
or before September 29.1992 (57 FR 
28483. June 25.1992). On September 3, 
1992, petitioner requested that the 
Department postpone our preliminary 
determination by one week. On 
September 8.1992, the Department 
granted this request and postponed the 
preliminary determination until October 
6.1992 (57 FR 42544. September 15. 

1992). 

On October 6 , 1992, the Department 
notified petitioner and respondents that 
it Intended to postpone the preliminary 
determination by 14 days. In accordance 
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o. Refuse to provide Export Trade 
Facilitation Services or participation in 
Export Trade. Export Trade Activities 
and Methods of Operation to non- 
Members; 

p. Individually purchase Products 
and/or Services for export to the Export 
Markets: 

q. Enter into agreements whereby one 
or more Members, or an entity owned 
jointly and exclusively by Members, will 
provide transportation services to 
Members, such as the chartering and 
space chartering of vessels, the 
negotiation and utilization of intermodal 
rates with common and contract carriers 
for inland freight transportation for 
export shipments to United States 
export terminals, ports, or gateways; 

r. Provide any Member or Supplier the 
benefit of any Export Trade Facilitation 
Services to facilitate the export of 
Products. Services or Technology Rights 
to Export Markets. This may be 
accomplished by NTETC itself, or by 
agreement with Members or other 
parties: 

8. Meet to engage in the Export Trade. 
Export Trade Activities, and Methods of 
Operation certified herein; and 

t. Agree that, should a Member 
withdraw from NTETC, such 
withdrawing Member will not, directly 
or indirectly for a period of two years 
from the date of such withdrawal, sell 
to. through, or with the assistance of any 
customer, consultant, co-venturer, 
employee, distributor, sales agent, or 
other representative of NTETC the 
Products and/or Services it has sold on 
the Export Markets as a Member. This 
prohibition, however, shall not restrict a 
Member from resuming a business 
relationship with any party with which 
that Member was doing business prior 
to becoming a Member. 

3.2 Licensing Technology Rights, 

Any Member may license and sub¬ 
license Technology Rights in the Export 
Markets to non-Members, provided that 
all such licenses shall be negotiated and 
concluded between the Member and 
such non-Member without coordination 
with NTETC or any other Member. Such 
licenses and sub-licenses may: 

a. Convey exclusive or non-exclusive 
rights in the Export Markets; 

b. Impose requirements as to the 
prices at which Products and/or 
Services incorporating, manufactured, or 
produced using Technology Rights may 
be sold or leased in the Export Markets: 

c. Impose requirements as to pricing 
and other terms and conditions of 
licenses or sub-licenses of Technology 
Rights in the Export Markets: 

d. Restrict licensees and sub-licensees 
as to the field of use, or maximum sales 
or operations, in the Export Markets: 


e. Impose territorial restrictions 
relating to any Export Market on foreign 
licensees and sub-licensees; 

f. Require the assignment back or 
exclusive or non-exclusive grant back to 
the licensor Member of rights in the 
Export Market to all improvements in 
Technology Rights, whether or not such 
improvement falls within the field of use 
authorized in such license: 

g. Require package licensing of 
Technology Rights: and 

h. Require products and/or services 
(including, but not limited to, Products 
and/or Services] to be used, sold, or 
leased as a condition of the license of 
Technolo^ Rights. 

3.3 Information Exchange. NTETC 
and/or the Members may exchange and 
discuss the following types of 
information with respect to the Export 
Markets only: 

a. Information (other than information 
about the costs, output, capacity, 
inventories, domestic prices, domestic 
sales, domestic orders, terms of 
domestic marketing or sale: or United 
States business plans, strategies, or 
methods] that is already generally 
available to the trade or public: 

b. Information about sales or 
marketing efforts for Export Markets; 
activities and opportunities for sales of 
Products and Services in Export 
Markets: selling strategies for Export 
Markets; pricing in Export Markets: 
projected demand in ^port Markets: 
customary terms of sale in Export 
Markets; the types of Products available 
from competitors for sale in particular 
Export Markets, and the prices therefor, 
and customer specifications for Products 
in Export Markets: 

c. Information about the export prices, 
quality, quantity, source, and delivery 
dates of Products available from 
Members for export; provided, however, 
that exchanges of information and 
discussions as to export prices. Product 
quality and/or quantity, source, and 
delivery dates must be on a transaction- 
by-transaction basis only and involve 
only those Members which are 
participating or have a genuine interest 
in participating in such transaction: 

d. Information about terms, conditions 
and specifications of particular 
contracts for sales in Export Markets to 
be considered and/or bid on by NTETC 
or the Members: 

e. Information about joint bidding, 
selling or servicing arrangements for 
Export Markets and allocation of sales 
resulting from such arrangements among 
the Members: 

f. Information about expenses specific 
to exporting to and within Export 
Markets, including, without limitation, 
transportation, intermodal shipments, 
insurance, inland freight to port, port 


storage, commissions, export sales, 
documentation, financing, customs, 
duties, and taxes; 

g. Information about U.S. and foreign 
legislation and regulations affecting 
sales in Export Markets: and 

h. Information about NTETC’s or the 
Members* export operations, including 
without limitation sales and distribution 
networks established by NTETC or the 
Members in Export Markets, and prior 
export sales by Members (including 
prior export price information]. 

3.3 Definitions, a. "Export 
Intermediary** means a person who acts 
as a distributor, sales representative, 
sales or marketing agent or broker, or 
who performs similar functions, 
including providing or arranging for the 
provision of Export Trade Facilitation 
Services. 

b. ''Members** (within the meaning of 
§ 325.2(1] of the Regulations] means the 
firms listed as follows: Cascade Woolen 
Mill. Inc., Oakland, Maine: LW. Packard 
& Co., Inc., Ashland, New Hampshire: 
Charles W. Fifield, Jr.. Co., Inc., 
Hingham, Massachusetts; and Woolrich, 
Inc., Woolrich. Pennsylvania. 

c. "Suppliers** means a person who 
produces, provides, or sells Products. 
Services, or Export Trade Facilitation 
Services. 

A copy of each certificate will be kept 
in the International Trade 
Administration's Freedom of 
Information Records Inspection Facility, 
room 4102, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW.. Washington, DC 20230. 

Dated: October 6,1992. 

George Muller, 

Director, Office of Export Trading Company 
Affairs. 

[FR Doc. 92-24805 Filed 10-9-92; 8:45 am) 
BILLmO CODE 351<M>R-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
Marine Mammals 

agency: National Marine Fisheries 
Service, NOAA. Commerce. 

ACTION; Issuance of Permit (P77#57]. 

On April 17.1992, notice was 
published in the Federal Register (57 FR 
13709] that an application had been filed 
by the National Marine Mammal 
Laboratory, Northwest and Alaska 
Fisheries Science Center. National 
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Marine Fisheries Service. 7600 Sand 
Point Way, N.E. BIN C15700. Seattle. 
Washington 96115, for a Permit to 
collect and import an unspecified 
number of specimen materials taken 
from dead individuals of all cetacean 
species, ail pinniped species, and sea 
otters worldwide. 

Notice is hereby given that on 
October 1.1992, as authorized by the 
provisions of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407) and the Endangered Species Act of 
1973 (16 U.S.C. 1531-1543), the National 
Marine Fisheries Service and the Fish 
and Wildlife Service issued a Permit for 
the above taking and importation, 
subject to certain conditions set forth 
therein. 

The application and accompanying 
documentation satisfy the issuance 
criteria for scientific research permits 
and the requested activities are 
consistent %vith the purposes and 
policies of the MMPA and ESA. The 
research will further a bona fide 
scientific purpose that does not involve 
unnecessary duplication of other 
research. 

Issuance of this Permit for the taking 
of endangered species as required by 
the Endangered Species Act of 1973 was 
based on a finding that such Permit: (1) 
Was applied for in good faith; (2) will 
not operate to the disadvantage of the 
endangered species which are the 
subject of this Permit: and (3) is 
consistent with the purposes and 
policies set forth in section 2 of the 
Endangered Species Act of 1973. 

Documents submitted in connection 
with this Permit are available for 
review, by appointment, in the: 

Permits Division, Office of Protected 
Resources, National Marine Fisheries 
Service, NOAA. 1335 East-West 
Highway., suite 7324, Silver Spring, 

MD 20910 (301/713^2289); 

Director, Alaska Region, National 
Marine Fisheries Service, NOAA. 9109 
Mendenhall Mall Road, suite 6. 
luneau, AK 99802 (907/588-7221); 
Director. Northwest Region. National 
Marine Fisheries Service. NOAA, 7600 
Sand Point Way. NE.. BIN C15700, 
Seattle. WA 98115 (206-526-6150); 
Director, Southwest Region. National 
Marine Fisheries Service. NOAA. 501 
West Ocean Boulevard, suite 4200, 
Long Beach. CA 90802-4213 (310/980- 
4015); 

Director. Southeast Region, National 
Marine Fisheries Service. NOAA. 9450 
Roger Boulevard., St. Petersburg. FL 
33702 (813/893-3141); 

Director, Northeast Region, National 
Marine Fisheries Service, NOAA. One 
Blackburn Drive. Gloucester. MA 
01930 (508/281-9200); and 


U.S. Fish and Wildlife Service. Office of 
Management Authority. 4401 N. 
Fairfax Drive, room 432. Arlington. 
VA 22203 (703/358-2104). 

Dated: October 6.1992. 

Naocy Foster, 

Director, Office of Protection Resources, 
National Marine Fisheries Service. 

Dated: October 6.1992. 

!. Teiko Saito. 

Chief Branch of Permits, Office of 
Management Authority, US. Fish and 
Wildlife Service. 

|FR Doc. 92-24765 Filed 10-9-92; 8:45 am) 
mUJNG CODE 3$IO-22-ai 


DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 

Gulf of Mexico Fishery Management 
Council; Public Meeting 

agency: National Marine Fisheries 
Service. NOAA, Commerce. 

The Gulf of Mexico Fishery 
Management Councifs Law 
Enforcement Advisory Panel (Panel) will 
meet on October 14,1992, from 1 p.m. 
until 5 p.m.. at the Stouffer Riverview 
Plaza Hotel. 64 Water Street, Mobile. 

AL; telephone; 205-438-4000. 

The agenda is as follows: (1) Review 
draft Amendment #5 to the Reef Fish 
Fishery Management Plan (FMP) 
including fish trap restrictions, special 
management zones, landing 
requirements, permit requirements, and 
red snapper minimum size limits: (2) 
review the mutton snapper options 
paper, and (3) review draft Amendment 
#6 to the Reef Fish FMP (if available), 
which includes implementation in the 
Reef Fish FMP of the Proposed 
Emergency Action Provisions. 

For more information, contact Steven 
M. Alran, Gulf of Mexico Fishery 
Management Council. 5401 West 
Kenney Boulevard, suite 331, Tampa, 
FL; telephone: (813) 228-2815. 

Dated: October 6.1992. 

David 8. Creatin, 

Acting Director, Office of Fisheries 
Conservation and Management National 
Marine Fisheries Service. 

[FR Doc- 92-24703 Filed 10-9-92: 8:45 am) 
BILUNG CODE 3510-22-li 


Mld-Atlantlc Fishery Management 
Council; Public Meeting 

AGENCY: National Marine Fisheries 
Service. NOAA. Commerce. 

The Mid-Atlantic Fishery 
Management Council (Council) and its 
Demersal Species Committee (DSC) will 
meet on October 27 and 28,1992. at the 
Danford's Inn. 25 East Broadway. Port 


lefferson. Long Island. NY; (telephone: 
516-928-5200). 

The DSC will meet on October 27. at 9 
a.m. The Council will begin its one-day 
meeting on October 28 from 8 a.m. until 
adjournment at 5 p.m. The agenda is as 
follows: (1) Hear Committee reports: (2) 
adopt Amendment #3 to the Summer 
Flounder Plan for public hearings; (3) 
adopt the preferred alternative for the 
Scup and Sea Bass Amendment: and (4) 
discuss other fishery management 
matters as deemed necessary. 

The meeting may be lengthened or 
shortened depending on the progress of 
the agenda. The Council may also meet 
in closed session (not open to the public) 
to discuss personnel and/or national 
security matters. For more information, 
contact John C Bryson. Executive 
Director, Mid-Atlantic Fishery 
Management Council, room 2115, 

Federal Building. 300 South New Street. 
Dover. DE 19901; telephone: (302) 674- 
2331. 

Dated: October 5.1992. 

Darid S. Crestin, 

Acting Director, Office of Fisheries 
Conservation and Management. National 
Marine Fisheries Service. 

(FR Doc. 92-24704 Filed 10-09-92; 8:45 am) 

BILUNQ CODE 3$10-22-M 


South Atlantic Flaheiy Management 
Council; Public Meetings 

AGENCY: National Marine Fisheries 
Service. NOAA, Commerce. 

The South Atlantic Fishery 
Management Council (Coimcil) and its 
Committees will hold public meetings on 
October 28-29,1992. at the Sheraton 
New Bern Hotel and Marina, One 
Bicentennial Park, New Bern, NC. 
telephone; (919) 838-3585. 

The Council's Sea Scallop Committee 
will meet on October 28 at 3 p.m., to 
review Amendment #4 to the Sea 
Scallop Fishery Management Plan 
(FMP). before it is taken to public 
hearings by the New England Fishery 
Management Council, lead council on 
scallops. 

The last public scoping meeting on 
marine fishery reserves will be held on 
October 26 at 6 p.m., to solicit input on 
the concept of reserves within which 
fishing for snapper and grouper would 
be prohibited. 

The Snapper-Grouper Committee will 
meet on October 27 at 1:30 p.m. and on 
October 28 at 8:30 a.m.. to discuss 
developing quotas for amberjack. golden 
lilefish. blueline (gray) titlefish, and 
snowy and yellowedge grouper as part 
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of Amendment #6 to the Snapper- 
Grouper FMP. Other items in the 
amendment to be reviewed by the 
Committee include quotas, a definition 
of allowable gear, and a requirement for 
Federal dealer permits. The Committee 
also will request an extension to the 90- 
day emergency rule that redefines sea 
bass pots and removes restrictive 
possession limits for sea bass fishermen 
off North Carolina and South Carolina. 
The Committee will approve an 
amendment to implement the new sea 
bass pot definition on a permanent 
basis. 

The Council will hold closed sessions 
(not open to the public) of the Personnel 
Committee and Advisory Panel 
Selection Committee on October 27 at 
8:30 a.m. and 9:30 a.m. respectively. 

A detailed agenda with specific 
meeting times is available to the public. 
For more information contact Carrie 
Knight, Public Information Officer, South 
Atlantic Fishery Management Council; 
One Southpark Circle, suite 306; 
Charleston, SC 29407-4699; telephone: 
(803) 571-4366. 

Dated: October 5.1992. 

David Crestin, 

Acting Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service, 

[FR Doc. 92-24705 Filed 10-09-92; 8:45 am] 
BHJJMO CODE )S10>22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Request for Public Comments on 
Bilateral Textile Consultations with the 
Government of Bahrain on Certain 
Cotton and Man-Made Fiber Textile 
Products 

October 6,1992. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Notice. 

FON FURTHER INFORMATION CONTACT: 

Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce. 
(202) 482-4212. For information on 
categories for which consultations have 
been requested, call (202) 482-3740. 

SUPFLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972, as amended; section 204 of the 
Agricultural Act of 1956. as amended (7 
US.C 1854). 

On September 16.1992, under the 


terms of Section 204 of the Agricultural 
Act of 1956, as amended, the 
Government of the United States 
requested consultations with the 
Government of Bahrain with respect to 
men's and boys’ cotton and man-made 
fiber woven shirts in Categories 340/640, 
produced or manufactured in Bahrain. 

The purpose of this notice is to advise 
the public that, if no solution is agreed 
upon in consultations with the 
Government of Bahrain, the Committee 
for the Implementation of Textile 
Agreements may later establish a limit 
for the entry and withdrawal from 
warehouse for consumption of cotton 
and man-made fiber textile products in 
Categories 340/640, produced or 
manufactured in Bahrain and exported 
during the twelve-month period which 
began on September 16,1992 and 
extends through September 15.1993, at a 
level of not less than 99.458 dozen. 

A summary market statement 
concerning Categories 340/640 follows 
this notice. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Categories 340/640, or 
to comment on domestic production or 
availability of products included in 
Categories 340/640, is invited to submit 
10 copies of such comments or 
information to Auggie D. Tantillo. 
Chairman, Committee for the 
Implementation of Textile Agreements, 
U.S. Department of Commerce, 
Washington, DC 20230; ATTN: Helen L. 
LeGrande. The comments received will 
be considered in the context of the 
consultations with the Government of 
Bahrain. 

Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, room 
H3100, U.S. Department of Commerce, 
14th and Constitution Avenue. NW., 
Washington, DC. 

Further comments may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(aKl) relating 
to matters which constitute ”a foreign 
affairs function of the United States." 

The United States remains committed 


to finding a solution concerning 
Categories 340/640. Should such a 
solution be reached in consultations 
with the Government of Bahrain, further 
notice will be published in the Federal 
Register. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101, 
published on November 27,1991). 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Market Statement—Bahrain 
Category 340/640—Men's and Boys Cotton 
and Man-Made Fiber Woven Shirts 
September 1992 

Import Situation and Conclusion 

U.S. imports of men's and boys' cotton 
and man-made woven shirts. Category 
340/640, from Bahrain reached 99,458 
dozen during the year ending June 1992, 
over four times the 24,005 dozen 
imported during the year ending in June 
1991. During the first six months of 1992, 
imports of Category 340/640 from 
Bahrain reached 63,810 dozen, over eight 
times the 7,869 dozen imported during 
the same period a year earlier and one 
and one half times Bahrain's total 
calendar year 1991 Category 340/640 
imports. 

The sharp and substantial increase in 
Category 340/640 imports from Bahrain 
is causing disruption in the U.S. market 
for men's and boys' cotton and man¬ 
made fiber woven shirts. 

Import Penetration and Market Share 

U.S. production of men's and boys' 
cotton and man-made fiber woven 
shirts. Category 340/640, declined 28 
percent falling from 16,401,000 dozen in 
1988 to 11.729,000 dozen in 1991. U.S. 
production during the year ending 
March 1992 remained relatively even 
with the year ending March 1991 level. 
U.S. imports of men's and boys' cotton 
and man-made fiber woven shirts. 
Category 340/640, declined in 1990 and 
1991. However. Category 340/640 
imports surged in 1992, increasing 30 
percent in the first half over the January- 
June 1991 level and reaching 27,298.374 
dozen in the year ending in June 1992,18 
percent above the 23,196,118 dozen 
imported during the year ending June 
1991 and the highest 12 month level 
since the year ending in July 1987. 

The ratio of imports to domestic 
production increased from 157 percent 
in 1988 to 205 percent in 1991. This trend 
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continued in 1992, with the ratio of 
imports to production reaching 206 
percent during the year ending March 
1992. The domestic manufacturers' share 
of the market for men's and boys' cotton 
and man-made fiber woven shirts fell 
from 39 percent in 1988 to 33 percent in 
1991. This decline continued in 1992. 
with the domestic manufacturers' share 
of the market falling to 32 percent during 
the year ending March 1992. 

Duty-Paid Value and U.S. Producers*Price 
Approximately 89 percent of Category 
340/640 imports from Bahrain during the 
year ending June 1992 entered the U.S. 
under HTSUSA number 6205.20.206S— 
other men's cotton shirts, other than 
yam dyed. These shirts entered the U.S. 
at landed duty-paid values below U.S. 
producers* prices for comparable shirts. 
(FR Doc. 92-24743 Filed 10-9-92; 8:45 am) 
BILLING CODE 


Request for Public Comments on 
Bilateral Textile Consultations with the 
Government of Qatar on Certain 
Cotton and Man-Made Fiber Textile 
Products 

October 6.1992. 
agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action; Notice. 

FOR FURTHER INFORMATION CONTACT: 

Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce. 
(202) 482-4212. For information on 
categories for which consultations have 
been requested, call (202) 482-3740. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972, as amended: section 204 of the 
Agricultural Act of 1956. as amended (7 
U.S.C. 1854). 

On September 24,1992, under the 
terms of Section 204 of the Agricultural 
Act of 1956, as amended, the 
Government of the United States 
requested consultations with the 
Government of Qatar with respect to 
cotton and man-made fiber women’s 
and girls* woven shirts and blouses, 
produced or manufactured in Qatar. 

The purpose of this notice is to advise 
the public that, if no solution is agreed 
upon in consultations with the 
Government of Qatar, the Committee for 
the Implementation of Textile 
Agreements may later establish a limit 
for the entry and withdrawal from 
warehouse for consumption of cotton 
and man-made fiber textile products in 


Categories 341/641, produced or 
manufactured in Qatar and exported 
during the twelve-month period which 
began on September 24.1992 and 
extends through September 23.1993, at a 
level of not less than 100,089 dozen. 

A summary market statement 
concerning Categories 341/641 follows 
this notice. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Categories 341/641, or 
to comment on domestic production or 
availability of products included in 
Categories 341/641. is invited to submit 
10 copies of such comments or 
information to Auggie D. Tantillo. 
Chairman. Committee for the 
Implementation of Textile Agreements. 
U.S. Department of Commerce. 
Washington, DC 20230; ATTN: Helen L. 
LeGrande. The comments received will 
be considered in the context of the 
consultations with the Government of 
Qatar. 

Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, room 
H3100. U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, DC. 

Further comments may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute "a foreign 
affairs function of the United States." 

The United States remains committed 
to finding a solution concerning 
Categories 341/641. Should such a 
solution be reached in consultations 
with the Government of Qatar, further 
notice will be published in the Federal 
Register. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101. 
published on November 27.1991). 


Auggie D. Tantillo, 

Chairman. Committee for the Implementation 
of Textile Agreements. 

Market Statement—Qatar 
Category 341/641—Women's and Girls' 

Cotton and Man-Made Fiber Woven Shirts 
and Blouses 
September 1992 

Import Situation and Conclusion 

U.S. imports of women's and girls' 
cotton and man-made fiber woven shirts 
and blouses. Category 341/641, from 
Qatar reached 100,089 dozen in the year 
ending in June 1992, triple the 32,963 
dozen imported during the year ending 
June 1991. During the first six months of 
1992, imports of Category 341/641 from 
Qatar surged to 78,067 dozen, six and 
one half times the 12,028 dozen imported 
in January-June 1991, and double Qatar’s 
total calendar year 1991 imports. 

The sharp and substantial increase in 
Category 341/641 imports from Qatar is 
causing disruption in the U.S. market for 
cotton and man-made fiber woven shirts 
and blouses. 

U.S. Production, Import Penetration, and 
Market Share 

U.S. production of women’s and girls' 
cotton and man-made fiber woven shirts 
and blouses. Category 341/641. declined 
in every year since 1987, falling from 
23,838,000 dozen in 1987 to 14.875,000 
dozen in 1991, a decline of 38 percent. 
U.S. production in the year ending in 
March 1992 was 5 percent below the 
year ending March 1991 level. U.S. 
imports of women's and girls* cotton and 
man-made fiber woven shirts and 
blouses. Category 341/641, were volatile 
between 1987 and 1991, declining in 
1988, increasing in 1989. dropping again 
in 1990, and increasing in 1991. 

However. Category 341/641 imports 
surged in 1992, increasing 22 percent in 
the first half over the January-June 1991 
level and reaching 23,926,420 dozen in 
the year ending in June 1992.15 percent 
above the year ending June 1991 level. 

The ratio of imports to domestic 
production increased from 95 percent in 
1987 to 144 percent in 1991. This 
increase continued in 1992, with the 
ratio of imports to domestic production 
reaching 147 percent for the year ending 
March 1992. The domestic 
manufacturers* share of the U.S. 
women's and girls* cotton and man¬ 
made fiber woven shirt and blouse 
market fell from 51 percent in 1987 to 41 
percent in the year ending March 1992. 
Duty-Paid Value and U.S. Producers' Price 

Approximately 80 percent of Category 
341/641 imports from Qatar during the 
year ending June 1992 entered the U.S. 
under HTSUSA number 6206.40.3030— 
women's man-made fiber woven blouses 
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and shirts, other than yam dyed. These 
blouses and shirts entered the U.S. at 
landed duty-paid values below U.S. 
producers* prices for comparable 
women's and girls* woven blouses and 
shirts. 

[FR Doc. 92-24742 Filed lO-a-02; 0:45 am) 
BIUJtlQ CODE 351<M)e-f 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

DOD Advisory Group on Electron 
Devices; Advisory ConunHtee Meeting 

summary: The DoD Advisory Group on 
Electron Devices (AGED) announces a 
closed session meeting. 

OATES: The meeting will be held at 0900. 
Tuesday, 27 October 1992. 

ADDRESSES: The meeting will be held at 
Palisades Institute for Research 
Services, Inc.. 2011 Crystal Drive, One 
Crystal Park, suite 307, Arlington. 
Virginia. 

FOR FURTHER INFORMATION CONTACT: 
Becky Terry. AGED Secretariat. 2011 
Crystal Drive. One Crystal Park, suite 
307, Arlington, Virginia 22202. 

SUPPLEMENTARY INFORMATION: The 

mission of the Advisory Group is to 
provide the Under Secretary of Defense 
for Acquisition, the Director, Defense 
Advanced Research Projects Agency 
and the Milil^ Departments with 
technical advice on the conduct of 
economical and effective research and 
development programs in the area of 
electron devices. 

The AGED meeting will be limited to 
review of research and development 
programs which the Military 
Departments propose to initiate with 
industry, universities or in their 
laboratories. The agenda for this 
meeting will include programs on 
Radiation Hardened Devices. 

Microwave Tubes. Displays and Lasers. 
The review will include details of 
classified defense programs throughout. 

In accordance with section 10(d) of 
Public Law 92-483. as amended (6 U.S.C. 
App. U 10(d) (1988)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.S.C. 552(c)(1) (1988). and that 
accordingly, this meeting will be closed 
to the public. 

Dated: October 6 . 1992. 

LAI. Bynum, 

Alternate, OSD Federal Register Liaison 
Officer, Department of Defense. 

IFR Doc. 92-24756 Filed 10-0-92; 0:45 am) 
BtUJIlQ CODE MIO-OI-N 


DOD Advisory Group on Electron 
Devices; Advisory Committee Meeting 

SUMMARY: Working Group C (Mainly 
Opto-Electronics) of the DoD Advisory 
Group on Electron Devices (AGED) 
announces a closed session meeting. 
DATES: The meeting will be held at 0900, 
Wednesday cuid Thursday. 28-29 
October 1992. 

ADDRESSES: The meeting will be held at 
Fort Monmouth. NJ, Myer Center, Bldg 
2700 (HEX), room 4D121. 

FOR FURTHER INFORMATION CONTACT: 
Gerald Weiss, AGED Secretariat. 2011 
Costal Drive, suite 307, Arlington, 
Virginia 22202. 

SUPPLEMENTARY INFORMATION: The 

mission of the Advisory Group is to 
provide the Under Secretary of Defense 
for Acquisition, the Director, Defense 
Advanced Research Pro}ects Agency 
and the Military Departments with 
technical advice on the conduct of 
economical and effective research and 
development programs in the area of 
electron devices. 

The Working Group C meeting will be 
limited to review of research and 
development programs which the 
Military Departments propose to initiate 
with industiy. universities or in their 
laboratories. This opto-electronic device 
area includes such programs as imaging 
device, infrared detectors and lasers. 
The review will include details of 
classified defense programs throughout. 

In accordance with section 10(d) of 
Public Law 92-463. as amended. (5 
U.S.C. App. II 10(d) (1988)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.S.C. 552b(c)(l) (1988). and that 
accordingly, this meeting will be closed 
to the public. 

Dated: October 0.1992, 

LM. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

IFR Doc. 92-24757 RIed 10-9-92; 8:45 am) 
BtUJMQ CODE 3t1O-0t-M 


Defense Advisory Committee on 
Military Personnel Testing 

Pursuant to Public Law 92-463, notice 
is hereby given that a meeting of the 
Defense Advisory Committee on 
Military Persormel Testing is scheduled 
to be held from 8:30 a.m. to 4:30 p.m. on 
Nov 12.1992 and from 8:30 ajn. to 4:30 
p.m. on Nov 13,1992. The meeting will 
be held at the Inn of the Governors, 234 
Don Caspar. Santa Fe, NM. The purpose 
of the meeting is to review planned 
changes in the Department of Defense's 
Student Testing Program and progress in 


developing paper-and-pencil and 
computerize enlistment tests. Persons 
desiring to make oral presentations or 
submit %vritten statements for 
consideration at the Committee meeting 
must contact Dr. Jane M. Arabian, 
Assistant Director, Accession Policy, 
Office of the Assistant Secretary of 
Defense (Force Management and 
Personnel), room 2B271, The Pentagon, 
Washington. DC 20301^4000, telephone 
(703) 695-5525, no later than Oct 30, 
1992. 

Dated: October 6.1992. 

LM. Byotnn, 

Alternate ODS Federal Register Liaison 
Officer, Department of Defense, 

[FR Doc. 92-24755 Rled 10-9-92; 0:45 am) 
BILUNQ COOC 3t1(M)1-4l 


Defense Nuclear Agency 

Membership of the Defense Nuclear 
Agency Performance Review Board 

AGENCY: Department of Defense, 
Defense Nudear Agency. 

action: Notice of membership of the 
Defense Nudear Agency Performance 
Review Board. 


SUMMARY: This notice annoimces the 
appointment of the members of the 
Performance Review Board (PRB) of the 
Defense Nuclear Agency. The 
publication of PRB membership is 
required by 5 U.S.C 4314(c)(4). The 
Performance Review Board shall 
provide fair and impaulial review of 
Senior Executive S^ice performance 
appraisals and make recommendations 
regarding performance and performance 
awards to the Director, Defense Nudear 
Agency. 

EFFECTIVE DATE: The effective date of 
service for the appointees of the DNA 
PRB is on or about 10 November 1992, 

FOR FURTHER INFORMATION CONTACT: 

D. Dial-Alfred, Workforce Effectiveness 
Branch (CVWE), Defense Nuclear 
Agency. Washington. DC 20305-1000, 
(703) 325-7593. 

SUPPLEMENTARY INFORMATION: The 

names and titles of the members of the 
DNA PRB are set forth below. All are 
DNA officials unless otherwise 
identified: 

Dr. George W. Ullrich. Deputy Director 
RADM Hugh D. Wisely, Director for 
Operations 

Dr. Don A Linger, Director for Test 
Mr. Robert L Brittigan, General Counsel 
Mr. Curtis L Dierdorff, Director of Personnel, 
Defense Mapping Agency 
Dr. Robert L Drummond, Acting Director, 
Defense Network Systems Organization 
Defense Information Systems Agency 
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The following DNA officials will serve 
as alternate members of the DNA PRB, 
as appropriate. 

Dr. E. John Ainsworth. Scientific Director 
Dr. Paul H. Carew, Comptroller 
Mr. Frederick S. Celec, Deputy Director for 
Operations 

Mr. Jonathan Z. Farber, Special Assistant to 
the Deputy Director 

Mr. David G. Freeman. Director, Acquisition 
Management Office 
Dr. Kent L Coering. Chief. Structural 
Dynamics Division 
Mr. Richard L Cullickson. Chief. 

Electromagnetic Applications Division 
Mr. Joseph W. LaComb, Chief, Nevada 
Operations Office 
Dr. Don A. Unger. Director for Test 
Mr. Clifton B. McFarland, Jr.. Director for 
Shock Physics 

Mrs. Joan Ma Pierre. Director for Radiation 
Sciences 

Mr. Robert C. Webb, Chief. Electronic Effects 
Division 

Dr. Leon A. Wittwer, Chief. Atmospheric 
Effects Division 

Dated: October 5.1992. 

L.M. Bynum. 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

|FR Doc. 92-24758 Filed 10-9-92: 8:45 am] 
BtLUNQ CODE 3S10-01-M 


DEPARTMENT OF EDUCATION 

National Assessment Governing 
Board; Teleconference Meeting 

AGENCY: National Assessment 
Governing Board; Education. 
action: Notice of teleconference 
meeting. 

SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Subject Area 
Committee #1 of the National 
Assessment Governing Board. This 
notice also describes the functions of 
the Board. Notice of this meeting is 
required under section 10(a)(2) of the 
Federal Advisory Committee Act. This 
document is intended to notify the 
general public of their opportunity to 
attend. 

date: October 14.1992. 
time: 3:30 p.m. (e.t.). 

LOCATION: 800 North Capitol Street, 
suite 825. Washington. DC. 

FOR FURTHER INFORMATION CONTACT. 
Mary Ann Wilmer. Operations Officer. 
National Assessment Governing Board, 
suite 825, 800 North Capitol Street NW.. 
Washington, DC 20002-4233. telephone 
(202) 357-6738. 

SUPPLEMENTARY INFORMATION: The 

National Assessment Governing Board 
is established under section 406(i) of the 
General Education Provisions Act 


(GEPA) as amended by section 3403 of 
the National Assessment of Educational 
Progress Improvement Act (NAEP 
Improvement Act), title III-C of the 
Augustus F. Hawkins-Robert T. Stafford 
Elementary and Secondary School 
Improvement Amendments of 1988 (Pub. 
L. 100-297). (20 U.S.C, 1221e-l). 

The Board is established to formulate 
policy guidelines for the National 
Assessment of Educational Progress. 

The Board is responsible for selecting 
subject areas to be assessed, developing 
assessment objectives, identifying 
appropriate achievement goals for each 
grade and subject tested, and 
establishing standards and procedures 
for interstate and national comparisons. 

The Subject Area Committee #1 of the 
National Assessment Governing Board 
will meet October 14.1992. from 3:30 
p.m. until 5 p.m. Because this is a 
teleconference meeting, facilities will be 
provided so the public will have access 
to the Committee’s deliberations. The 
purpose of this teleconference meeting is 
to take final action on the 1993 NAEP 
Geography and U.S. History field test 
items in preparation for the committee’s 
report to the full Board at its quarterly 
meeting, November 1992. The public is 
given less than fifteen days notice of 
this teleconference because unforeseen 
technical changes in several of the items 
resulted in the analysis not being 
completed until October 1,1992. 

Records are kept of all Board 
proceedings and are available for public 
inspection at the U.S. Department of 
Education. National Assessment 
Governing Board, suite 825, 800 North 
Capitol Street, NW., Washington, DC. 
from 8:30 a.m. to 5 p.m. 

Dated: October 6.1992. 

Mary Ann Wilmer, 

Acting Executive Director, National 
Assessment Governing Board. 

[FR Doc. 92-24766 Filed 10-9-92: 8:45 am) 
BILLING CODE 4O0a-O1-M 


DEPARTMENT OF ENERGY 

Office of Environmental Restoration; 
Departmental Response 

AGENCY: Office of Environmental 
Restoration, [DOE EM-43], Department 
of Energy. 
action: Notice. 

summary: doe published a notice in the 
September 6.1991. Federal Register (56 
FR 44078) requesting public comments 
on the Priority System being developed 
and implemented for its Office of 
Environmental Restoration. This Federal 
Register Notice explains the main issues 
raised in the comments and summarizes 


DOE responses to these comments. DOE 
has also prepared a “Priority System 
Comment-Response Document” 
responding in more detail to public 
comments and is sending it to all 
commenters. Copies of this Federal 
Register Notice, of the detailed 
comment-response document, and of all 
comments received by DOE are 
available in DOE reading rooms. 

ADDRESSES AND FURTHER INFORMATION: 

To receive a copy of the Priority System 
Comment-Response Document, or to 
receive further information about the 
Priority System, please contact: Frank 
Baxter, U.S. Department of Energy, 
Office of Environmental Restoration, 
EM-433,1000 Independence Avenue. 
SW.. Washington, DC 20585, or call (301) 
903-7435, or FAX (301) 903-8134. 

DOE is providing a copy of this 
Federal Register Notice and a copy of 
the more comprehensive Priority System 
Comment Response-Document to each 
signatory of the comment letters, to 
members of the State and Tribal 
Government Working Group, to 
members of the Priority System External 
Review Group, and to participants in the 
October 1991 National Workshop on the 
Priority System. 

Copies of this Federal Register Notice, 
of the comment-response document, and 
of the public comments will also be 
available in DOE reading rooms. These 
reading rooms are located at: 

U.S. Department of Energy. Room IE-190. 
1000 Independence Avenue, SW., 
Washington, DC 20585. 

U.S. Department of Energy. Albuquerque 
Field Office. National Atomic Energy 
Museum. Building 20358, Kirkland Air 
Force Base. Wyoming Boulevard, 
Albuquerque. NM 87115. 

U.S. Department of Energy. Amarillo Area 
Office. P.0, Box 30030. Amarillo. TX 79120. 
U.S. Department of Energy. Chicago Field 
Office, 9800 South Cass Avenue, Argonne. 
IL 60439. 

U.S. Department of Energy. Femald 
Environmental Management Project, Public 
Environmental Information Center, Jamtek 
Building. 10845 Hamilton Cleves Highway, 
Harrison. OH 45030. 

Idaho National Engineering Laboratory, 
Pocatello Office. 215 North 9th, Pocatello. 
ID 83201. 

Idaho National Engineering Laboratory. Twin 
Falls Office. 1061 Blue Lakes Blvd.. North, 
Suite 106. Twin Falls. ID 83001. 

U.S. Department of Energy, Idaho Field 
Office, 1776 Science Center Drive, Idaho 
Falls. ID 83402. 

U.S. Department of Energy, Nevada Field 
Office. 2753 South Highland Avenue. Las 
Vegas. NV 89192-8518. 

U.S. Department of Energy, Oak Ridge Field 
Office. 200 Administration Road, Oak 
Ridge. TN 37831-8510. 
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U.S. Department of Enei^, Richland Field 
Office, 825 ladwin Avenue. Richland, WA 
99352. 

Rocky Flats Public Reading Room, Front 
Range Community College. 3845 West 112th 
Avenue. Westminister, CO 80030. 

U.S. Department of Energy, San Francisco 
Field OfTice, 1333 Broadway, Oakland. CA 
94812. 

U.S. Department of Energy, Savannah River 
Operations Office, Cregg>Granite Library, 
University of South Carolina-Aiken. 171 
University Parkway. Aiken. SC 29801. 
SUPPLEMENTARY INFORMATION: DOE 
received 14 letters in response to the 
September 6,1991, Federal Register 
Notice requesting public comment on 
the Priority System being developed by 
the Office of Environmental Restoration 
of DOE’S Office of Environmental 
Restoration and Waste Management 
(EM) for use in its environmental 
restoration (ER) program. Many of the 
letters raised similar points and DOE 
has organized its response to the letters 
by grouping the comments into 14 topics, 
summarizing the issues raised by 
commenters, and explaining DOE's 
responses to these issues in the Priority 
System Comment-Response Document. 
This Federal Register Notice submission 
contains a summary of these issues and 
DOE responses. 

1. Use of the Priority System in the DOE 
Budget Planning Process 

Issue. Commenters expressed concern 
that DOE proposes to apply the Priority 
System to create budget requests that 
are insufficient to meet all of DOE’s 
commitments. One commenter objected 
to using the Priority System to establish 
initial funding requests and said that 
using the system as a budget planning 
technique is suspect. 

Response. DOE does not plan to use 
the Priority System to justify budget 
requests Insufficient to meet legal 
commitments. DOE intends to request 
sufficient funds to support compliance 
with applicable environmental 
standards, as required by Executive 
Order 12068. In carrying out its program 
activities, DOE is committed to comply 
with applicable State and Federal laws, 
regulations, agreements, and treaty 
rights and to consider the cultural 
interests of Native Americans. In the 
available documentation on the Priority 
System. DOE has stated that the Priority 
System would be useful in developing 
the total budget request. However, 
several parties have suggested that this 
is not an appropriate use of the Priority 
System. DOE agrees with this 
recommendation. Priority System 
outputs that seem to imply a 
’’recommended’’ total funding level %vill 
be eliminated. DOE will not use the 
Priority System to develop the total 


Environmental Restoration budget 
request level. 

2. Regulatory Issues 

Issue, Commenters suggested that the 
Priority System should be used only in 
instances where Congress has allocated 
insufficient funds to meet all legal 
requirements or when there are funds 
available beyond those required to meet 
all such requirements. Other 
commenters added that even if 
regulators and stakeholders were 
adequately involved in implementing the 
prioritization system, the results would 
still have to be used only in consensual 
contexts. That is. the results could be 
used in negotiating or renegotiating 
permit or agreement schedules. 

Response. DOE agrees that Priority 
System results will be most useful in 
instances where more or less money is 
available than is called for by the 
requirements case: that is, when more or 
less money is available than is required 
to perform all the activities necessary to 
meet all legal requirements. DOE further 
agrees that the system could be useful in 
consensual situations. If the Priority 
System results suggested that certain 
activities memdated by environmental 
agreements were not an efficient or 
effective use of resources, and if DOE 
believed it could justify a proposal to 
delay or cancel those activities, then 
DOE would work with the regulators to 
resolve the issue. 

3. Public Involvement 

Issue. Commenters said that DOE 
should establish definitive procedures 
for public and regulatory involvement in 
the Priority System implementation. 
Commenters also said that States, 

Tribes, and the public should be 
informed of and involved in every 
aspect, judgment, and decision in the 
Priority System’s application and 
ongoing development, including input to, 
review of, and. in the view of some 
commenters, concurrence with proposed 
activities, cost estimates, scores, 
rankings, cases, sensitivity analyses, 
and weights. Commenters said that 
numerous budget decisions are made 
beyond the application of the Priority 
System and that there is a great deal of 
concern regarding the appropriate 
degree of external involvement in each 
of these stages. 

Response. IX)E is developing a public 
participation process that will integrate 
public participation in all EM programs. 
Public participation in Priority System 
applications will be integrated with 
public participation in odier EM 
programs. 


4. System Complexity 

Issue. Some commenters said that the 
Priority System is too data-intensive and 
complex for its purposes. Others stated 
that the Priority System it too simple for 
accurately assessing risk and too 
complex to be a practical budgeting tool. 
Some commenters stated that parts of 
the system are overly simplistic, while 
others said that the complexity of the 
system would continue to hamper public 
participation during the implementation 
of the system. 

Response. DOE’s goal has been to 
make the Priority System no more 
complex than necessary to address the 
problem it is meant to aid. 

Unfortunately, the problem of allocating 
environmental restoration funds among 
DOE field offices and their projects is 
itself complex. Problem complexities 
include: (1) The large number of 
hazardous waste problems that must be 
addressed. (2) the nature and number of 
criteria (prioritizing considerations) that 
must be accounted for by the Priority 
System, and (3) the varying amount and 
quality of available data that must be 
accommodated. The complexities of the 
Priority System reflect the inherent 
complexities of the problems facing the 
Environmental Restoration program. The 
Priority System could be simplified, but 
not without losses in system accuracy, 
defensibility, or usefulness. Asked to 
comment on the degree of system 
complexity, and independent expert 
from the Sectric Power Research 
Institute concluded that, although the 
system seems complicated, it would be 
difficult to simplify it without reducing 
its usefulness. The Priority System is 
quantitative, which may contribute to 
the perception that it is complex. The 
independent Technical Review Group 
(TRG) concluded that a quantitative 
approach is appropriate and much to be 
preferred over qualitative approaches. 
The TRG also labeled the theory 
underlying the system, multiattribute 
utility, as the best approach for a 
problem of this difficulty. Finally, while 
DOE agrees that the system is too 
simple for accurately assessing risk, this 
is not the function of the Priority 
System. The system’s function is to aid 
in making environmental restoration 
funding allocation decisions (wherein 
risk is a date input). 

5. Screening 

Issue. Commenters addressed the 
Priority System screening process. One 
commenter strongly supported separate 
funding for emergency and time-critical 
activities. Another agreed with the 
specific criteria used to determine 
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whether an activity is time-critical, 
stating that all these factors are 
important. One commenter suggested 
that the DOE defined the category of 
emergency activities too narrowly. 
Others suggested specific additions to 
the list of factors which qualify an 
activity as emergency or time-critical. 

Response. DOE appreciates the 
generally positive view of the screening 
process and considers the screening 
process to be a very useful part of the 
system. DOE does not believe that the 
emergency activities category has been 
too narrowly defined. The screening 
criteria are deliberately narrow, since 
the criteria are designed to identify 
activities that would be funded 
regardless of the competition for funding 
other activities. In response to 
suggestions from commenters. DOE will 
update system documentation and 
scoring instructions to address 
significant further spread of off-site 
contamination as a *'time-criticar' 
problem, and to clarify that all other 
activities required by regulations are 
included in the **other high benefit’* 
category. 

6. Criteria and WeightiDg Factors 

Issue. Commenters discussed the 
criteria and the weighting factors used 
in the system. One commenter stated 
that the objectives outlined are 
appropriate and comprehensive, while 
others suggested additional criteria or 
revisions and clarifications to existing 
criteria. Additional criteria suggested 
included: The quantity and quality of 
remediated and closed sites; timing of 
environmental risk; response to laws 
and treaties pertinent to Indian tribes 
and Nations; remediation worker health 
effects, and DOE's 30-year cleanup goal. 
However, a few commenters argued that 
the system is too ambitious in its 
objectives and suggested that the 
uncertainty reduction criterion could be 
eliminated or combined with other 
criteria. 

Response. In deciding on objectives to 
include as criteria in the Priority System. 
DOE considered it desirable to include 
all significant factors that motivate ER 
activities. At the same time, DOE had to 
consider the complexity added to the 
system by additional criteria and the 
level of effort required to provide the 
system inputs. DOE developed a list of 
candidate factors for making 
environmental restoration budgeting 
decisions through an extensive process 
involving DOE Headquarters and field 
office personnel, as well as external 
parties (throu^ the External Review 
Group). This list was reduced to the 
current criteria Included in the system 
by eliminating factors that are generally 


less significant or difficult to formalize. 
DOE t^lieves that this set of criteria 
adequately captures the main drivers for 
conducting environmental restoration 
activities. That is. if a project is not 
intended to reduce health risks, reduce 
environmental risks, reduce uncertainty 
over risks and costs, reduce adverse 
socioeconomic impacts, or respond to 
regulatory agreements, it should 
generally be a lower priority. While all 
the suggested additions have merit, their 
inclusion would result in increased 
complexity, which is another concern 
alK)ut the system. DOE does not believe 
the objectives currently included in the 
system are too ambitious. Furthermore, 
DOE believes that eliminating any of the 
current objectives would reduce the 
system's usefulness and credibility. In 
particular, removing the uncertainty 
reduction criterion would lead the 
system to drastically undervalue 
characterization activities. 

7. Scoring and Professional Judgment 

Issue. Commenters had questions and 
comments about the scoring process. 
Some concerned specific criteria, but 
most related to the role of professional 
judgment in developing the scores and 
the subjectivity of some of the 
judgments required. General concerns 
about the scoring process included: That 
the scoring process is inherently 
subjective, that the usefulness of the 
scoring instructions is a function of the 
expertise and experience of people 
making the judgments, and that the 
subjectivity of the inputs makes the 
outputs essentially meaningless. Among 
commenters who felt that some type of 
professional judgment is necessary in 
this system, the primary concern was 
the question of who is qualified to make 
those judgments. Several commenters 
suggested that DOE’s credibility was too 
low to engender any faith in their 
estimates and suggested that these 
judgments should instead be made by an 
independent party. 

Response. DOE agrees that the 
scoring process requires subjective 
judgment and depends upon the 
expertise of the scorer. Virtually any 
professional undertaking depends to a 
large degree upon professional judgment 
and the expertise of the participant, 
whether that person is a doctor, lawyer, 
remediation project engineer or 
manager. DOE has adopted the 
following approach to increase the 
accuracy of the judgments and. 
therefore, the credibility of the inputs. 
DOE provides specialized training to 
scorers and the scoring process includes 
a formal review of each score by Priority 
System experts and program managers. 
DOE does not agree that inputs based 


on subjective expert judgments result in 
meaningless outputs. In any situation in 
which objective, undisputed data are not 
available, there are two choices: Make 
no decisions until better data are 
available or base the decisions on the 
best data available, including 
professional judgments. Given that 
budgeting decisions must be made on an 
annual basis. DOE chose the latter 
approach. DOE believes that budgeting 
decisions made in light of the insights 
provided by the system are much better 
than decisions made without the benefit 
of the system. The issue of who is to 
make the judgments required by the 
system Is a difficult one. DOE has 
assigned responsibility for generating 
inputs to field office managers, whom 
DOE considers best equipped with the 
knowledge required to answer the site- 
specific questions asked. Scorers 
develop the inputs for the system using 
the best available data in consultation 
with site experts in the relevant areas. 

8. Quality of Data 

Issue. Several commenters were 
concerned about the quality of data 
available to support the scoring 
judgments, pardculariy in the area of 
risks. One commenter stated that the 
lack of reliable data makes use of the 
Priority System premature at best. One 
commenter said that the data limitations 
are severe enough to warrant 
abandoning the system. Several 
commenters suggested that in the past, 
DOE'S position has been that the 
weapons complex poses no immediate 
threat to pubUc health and that this 
position is unsubstantiated and 
somewhat misleading. These 
commenters also said that because of 
this history, DOE should not have a 
significant role in performing risk 
assessments, but rather than any risk 
assessments should be performed by 
independent agencies. 

Response. Hard data concerning 
environmental problems that DOE must 
address are. indeed, laigely lacking. 

What to do in the face of data of varying 
degrees of quality is a difficult problem. 
DOE's philosophy is that it is better to 
make decisions by applying logic and 
using the best data available than to 
make no decisions until better data is 
available. DOE recognizes the need to 
improve the quality of available data, 
not only for tlie Priority System, but for 
general planning purposes as well. The 
Priority System is not intended to be a 
substitute for efforts to collect better 
information. As better data become 
available, that data %vill be used as input 
to the system. DOE is particularly 
disturbed by the suggestion that the 
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Priority System be abandoned until 
some time in the future when better data 
is available at all sites. The Priority 
System represents an explicit and 
defensible logic for combining available 
information and data. Limited data does 
not obviate the need for sound logia 
DOE believes the system is a valuable 
aid to the finding allocation decision 
making process. It helps improve the 
quality of funding decisions and also - 
provides a means for clearly 
documenting the logic underlying the 
choices which must be made. In making 
multimillion-dollar investments 
designed to reduce human health risks, 
DOE must estimate levels of risk and the 
potential effectiveness of expenditures 
to reduce risk. Therefore, it is essential 
that the Priority System incorporate 
available risk information, even as DOE 
makes efforts towards improving the 
quality of that information. DOE also 
recognizes that the issue of current 
health impacts from DOE installations 
needs to be further explored and that 
statements about the risk from DOE 
sites will have much more credibility if 
they come from an agency other than 
DOE. Accordingly, DOE has been 
working with the Agency for Toxic 
Substances and Disease Registry 
(ATSDR) of the U.S. Public Health 
Service to conduct health consultations 
at DOE sites. In particular, DOE and 
ATSDR signed an Interagency 
Agreement on August 19.1991. This 
allows ATSDR to staff-up and begin 
their activities in 1992. 

9. Sensitivity Analyses 

Issue. Commenters provided 
suggestions concerning sensitivity 
analyses, stating that a sensitivity 
analysis is necessary to conduct a 
thorough assessment of the technical 
aspects of the system. One commenter 
stated that the sensitivity analyses 
conducted by DOE consider the impact 
of only relatively small changes to 
individual system components. 

Response. DOE has conducted 
numerous sensitivity analyses, as 
summarized below. However, in 
response to this comment, DOE will 
request that the National Academy of 
Sciences perform an independent review 
of this issue and determine if additional 
sensitivity analyses are warranted. DOE 
has conducted analyses of the 
sensitivity of Priority System outputs to 
changes in weights and scores. DOE has 
conducted analyses that investigated 
systematic changes in scores and 
changes in weights on regulatory 
responsiveness, individual health risk, 
environmental risk, and socioeconomic 
impacts. DOE has also conducted 
analyses to discern the sensitivity of 


system results to joint changes in 
weights and scores. These analyses 
show that the results are not very 
sensitive at the programmatic level, but 
are sensitive at the Held office and 
project levels. That is, if the weights are 
changed, the amount of funding the 
Priority System would allocate to On- 
Site Remediation, Decontamination and 
Decommissioning, UMTRA. and the 
FUSRAP does not vary significantly, but 
the amount of funding the system would 
allocate to a particular field o^ice or 
project can vary quite significantly. 

10. Risk and Risk Assessment 

Issue. Commenters expressed concern 
that risk assessment is an inexact 
science, that risk assessments are based 
on assumptions that are subject to some 
controversy, and that risk assessments 
are not consistent across installations. 

Response. DOE agrees that risk 
assessment is an inexact science. Risk 
assessment is a relatively new and 
evolving discipline and is often viewed 
as an art as much as a science. Because 
risk assessments are not consistent 
across projects, scorers are required to 
provide risk inputs to the Priority 
System using the best data available 
and in accoHance with a clearly 
defined quantitative scale. (For 
example, a score of 4 on the individual 
health risks scale indicates that the 
highest risk posed to any individual 
from the waste problems being scored is 
10'^, a score of 5 indicates an individual 
risk of l(r*.) The use of a consistent, 
quantitative scale helps to ensure that 
two projects where DOE managers 
believe the risks to be similar are scored 
similarly, rather than scored differently 
depending, perhaps, on the varying 
degrees of conservatism in the risk 
assessments for the two sites. DOE also 
supports the use of quantitative risk 
models, such as the Multimedia 
Environmental Pollutant Assessment 
System, at all of its field ofHces. DOE 
currently has an agreement with the 
ATSDR to conduct health consultations 
as input to the Priority System. 

11. Detailed Technical Questions and 
Comments 

Several commenters asked questions 
about technical aspects of the Priority 
System and how it works and 
commented on the techniques and 
methodologies implemented in the 
system. These comments and the DOE 
responses are listed in the Priority 
System Comment-Response Document. 

12. Priority System in Relation to Other 
Systems 

Commenters asked questions about 
the Priority System's relationship to the 


EM Programmatic Environmental Impact 
Statement (PEIS), to the EM Office of 
Waste Management's Resource 
Allocation Support System (RASS), to 
the EM Five Year Plan, and to other 
priority setting approaches. These 
comments and the DOE responses are 
listed in the Priority System Comment- 
Response Document. 

13. Comments on the Preliminary Design 
Report as a Document 

Several commenters made very useful 
suggestions and comments about the 
Preliminary Design Report, the 
document which describes the Priority 
System. Wherever possible, DOE will 
update the documentation to incorporate 
these suggestions and to clarify 
passages which commenters thought 
were misleading. The comments and the 
DOE responses are listed in the Priority 
System Comment-Response Document. 

14. Other Issues 

Commenters raised several issues 
related to the Priority System which 
cannot be addressed easily in any of the 
categories above. These comments and 
the DOE responses are listed in full in 
the Priority System Comment-Response 
Document. 

Paul D. Grimm, 

Principal Deputy Assistant Secretary for 
Environmental Restoration and Waste 
Management. 

[FR Doc. 92-24676 Filed 10-9-92: 8:45 am] 
BHJJNO CODE MSa-OI-M 


Federal Energy Regulatory 
Commission 

[Docket No. RP93-3-00j 

Arkla Energy Resources a Division of 
Arkla, Inc.; Proposed Changes in FERC 
Gas Tariff 

October 6.1992. 

Take notice that on October 1,1992, 
Arkla Energy Resources (“AER”), a 
division of Arkla. Inc. tendered for filing 
proposed changes in its FERC Gas 
Tariff. Second Revised Volume No. 1 
and First Revised Volume No. 1-A. AER 
states that the proposed tariff sheets 
reflect an annual overall jurisdictional 
rate increase of approximately $61 
million, based on the 12-month period 
ending June 30,1992, as adjusted. AER 
states that the rates approved in the 
settlement in Docket No. RP91-65 were 
based on the cost of service and 
throughput levels in AER's previous rate 
case filed in 1987. Since that time, much 
has changed in terms of AER's 
investment in and services rendered on 
its system. AER states that its currently- 
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effective rates do not reflect AER’s 
current cost of service or throughput 
levels. 

A£R states that in this filing it 
proposes to recover in its rates costs 
associated with Line AC. and requests 
removal of the *'at-risk*' condition 
imposed with respect to Line AC. AER 
states that it proposes to amend its Rate 
Schedule FT to modify its currently- 
effective capacity assignment program 
to be consistent with the capacity 
release program outlined in Order Nos. 
636 and 636-A and to provide for 
flexible delivery point procedures, also 
as outlined in Order Nos. 636 and 636A. 
AER further proposes to provide cash 
balancing as an option to design 
gathering rates using the enhanced fixed 
variable methodology, to require that all 
transportation customers provide fuel 
in>kind, and to exclude all products 
extraction costs from its jurisdictional 
rates. 

AER states that copies of the filing 
were served on AER’s jurisdictional 
customers and interested state public 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NW.. Washington. 
DC 20426. in accordance with Rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 365.211. 
385.214). All such petitions or protests 
should be filed on or before October 13, 
1992. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Casbell. 

Secretary. 

(FR Doc. 92-24707 Filed 10-^-92; 8:45 am) 
BJUiNQ CODE S7I7-01>M 


(Docket No. ER92-723-OOOI 

Massachusetts Electric Company; 
Filing 

October 6.1992. 

Take notice that on October 1. 1992, 
New England Power Service Company, 
on behalf of the Massachusetts Electric 
Company (MECo), tendered for filing an 
amendment to MECo's initial filing of its 


FERC Electric Service Tariff. Volume 
No. 1. MECo’s proposed tariff would 
govern Its borderline sales to other 
utilities. The amendment provides 
additional data regarding such sales. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
DC 20426. in accordance with rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions or 
protests should be filed on or before 
October 15.1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois O. Cashell 
Secretary. 

(FR Doc. 92-24708 Filed 10-9-92; 8:45 am) 
BtLUNQ CODE 6717-01-M 


[Docket No. ER92-537-000] 

UnkHi Electric Company Filing 

October 6,1992. * 

Take notice that Union Electric 
Company, on September 28,1992 
tendered for filing a Second Amendment 
to the 25 Hertz Wholesale Power 
Agreement between Union Electric 
Company (UE) and Iowa Electric Light 
and Power Company (lEIJ^). and a 
Second Amendment to the Interchange 
Agreement between UE and lELP. 

UE states that the purpose of the 
Second Amendment to the 25 Hertz 
Agreement is to specify a cap in the 
rates based on the maximum demand 
and eneigy charges for UE’s Callaway 
Plant. 

The purpose of the Second 
Amendment to the interchange 
Agreement is to make changes to the 
caps for lELP's Short Term Power, 
System Participation Power, Term 
Energy, and its FERC Order 84 Adder. 
Also, the Second Amendment changes 
the FERC Order 84 Adders of both lELP 
and UE to make explicit that the $1/ 
Mwh charge for hard to quantify costs 
shall only apply to transactions of less 
than one year's duration. 

Any person desiring to be heard or to 
protest said filing should file a motion to 


intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE.. Washington. 
DC 20426, in accordance with rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions or 
protests should be filed on or before 
October 16,1992, Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Casholl 
Secretary. 

[FR Doc. 92-24709 Filed 10-9-92; 8:45 am| 
SILUNQ COOE e7f7-01-M 


Office of Fossil Energy 

[FE Docket No. 92-61-NG] 

P.M.I. Comerdo Intemaclonal, SJL de 
C.V.; Order Granting Blanket 
Authoffizadon To Export Natural Gas to 
Mexico 

AGENCY: Office of Fossil Energy. DOE. 
ACTION: Notice of order. 

summary: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
P.M.I. Comerdo IntemadonaL S.A. de 
C.V. blanket authorization to export up 
to 219 Bcf of natural gas during the first 
year and 292 Bcf during the second year 
of a two-year period beginning on the 
date of first delivery. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington. DC 20585, 
(202) 586-9478. The docket room is open 
between the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. 

Issued in Washington, DC. October 6.1992. 
Charles F. Vacek. 

Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

(FR Doc. 92-24802 Filed 10-9-92; 8:45 am] 
BILUHO COOE $450-0t-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[AO-FRL-4520-9] 

National Air Pollution Control 
Techniques Advisory Committee; 

Open Meeting 

ACTION: Notice of open meeting. 

SUMMARY: A meeting of the National Air 
Pollution Control Techniques Advisory 
Committee will be held at the Durham 
Hilton, Trinity Ballroom, 3800 
Hillsborough Road, Durham, North 
Carolina 27705. The telephone number is 
(919) 383-8033. 

DATES: November 17 and 18,1992. 

FOR FURTHER INFORMATION CONTACT: 

All meetings are open to the public. 
Anyone wishing to make a presentation 
must contact Ms. Mary Jane Clark at the 
Emission Standards Division (MD-13). 
U.S. Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711, by November 6,1992. The 
telephone number is (919) 541-0386. 
SUPPLEMENTARY INFORMATION: The 
agenda for the meeting is as follows: 

November 17 (Tuesday)—^:00 a.m. 

Emisssion Standards Division (ESD)— 
overview for committee* 

ESD Title Ill Activities—Requirements of 
1990 Clean Air Act Status Reports on 11 
Projects Under Development (Description 
of Ingram. Overview of Issues, and Future 
Schedules) 

—Source Categories Schedule (A-91-14) 

—Early Reductions {A-90-47) 

—General Provisions (A-91-09) 

—Hazardous Organic NESHAP (HON) (A- 
90-19) 

—Modification. Section 112(g) (A-m-64) 

—State Program Guidance. Section 112(1) (A- 
92-46) 

—Dry Cleaning (A-88-11) 

—Coke Ovens (A-79-15) 

—Municipal Waste Combustors (MWC) (A- 
90-45) 

—Pulp and Paper (Non-Combustion Sources) 
(A-92-40) 

—Secondary Lead (A-02-43) 

ESD Title 1 Activities—Overview 
Source Category Deletion Petition Process 
(A-91-62) 

(Section 112(c) of the Clean Air Act) 

National Emission Standards for Hazardous 
Air Pollutants (NESHAP) 

(Section 112 of the Clean Air Act) 

Gasoline Distribution (Stage I). Status Report 
(A-92-38) 

Halogenated Solvent Cleaning-Degreasing. 

Regulatory Development (A-02-39) 
November 18, (Wednesday)—8:30 a.m 
Continuation of November 17—As Required 
National Emission Standards for Hazardous 
Air Pollutants (NESHAP) 

(Section 112 of the Clean Air Act) 

Polymers and Resins Industry (Basic Liquid 
Epoxy and Wet Strength Resins), 

Regulatory Development (A-92-37) 
Magnetic Tape Manufacturing Industry. 
Regulatory Development (A-91-31) 


Cleanup Solvents Control Techniques 
Guidelines 

A lunch break will be taken from 1-2 p.m. 
each day (breaks will be taken at 
approximately 11 a.m. and 4 p.m. each day) 
‘This session is designed to provide 
information to the Committee members 
regarding ongoing ESD activities. Only EPA 
presentations will be given during this 
session. 

The dockets numbers are shown beside 
each subject on the agenda. If appropriate. 
Dockets containing material relevant to these 
subjects are located In the U.S. 

Environmental Protection Agency. Air 
Docket, room M1500.1st floor-Waterside 
Mall, 401 M Street, SW., Washington. DC 
20480. The dockets may be inspected 
between 8:30 a.m. and 3:30 p.m. on weekdays, 
and a reasonable fee may be charged for 
copying. 

Dated: October 2,1992, 

Michael Shapiro, 

Acting Assistant Administrator for Air and 
Radiation. 

[FR Doc. 92-24708 Filed 10-9-92; 0:45 am) 
BILUNQ CODE 6560-5<Mi 


FEDERAL COMMUNICATIONS 
COMMISSION 

(Report No. 1911] 

Petitions for Reconsideration or 
Clarification Application for Review of 
Actions In Rulemaking Proceedings 


Subject: Amendment of Section 
73.202(b), Table of Allotments. FM 
Broadcast Stations. (Decatur, Petal 
and Newton. Mississippi) (MM Docket 
No. 90-506, RM Nos. 7421, 7656 & 7657) 
Number of Petitions Filed: 1 
Subject: Amendment of Section 
73.606(b), Table of allotments, TV 
Broadcast Stations, (Bellingham and 
Anacortes, Washington) (MM Docket 
No. 92-47, RM No. 7929) Number of 
Petitions Filed: 1 

Application for Review 

Subject: Amendment of S 73.202(b). 

Table of allotments. FM Broadcast 
Stations, (Elkins, West Virginia; 
Mountain Lake Park and Westernport, 
Maryland) (MM Docket No. 89-580, 

RM Nos. 6977, 7177 & 7446) Number of 
Applications Filed: 1 
Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

(FR Doc. 92-24898 Filed 10-8-92: 8:45 am] 
BILUNO COOC e7124>V4l 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


October 8,1992. 

Petitions for reconsideration or 
clarification and application for review 
have been filed in the Commission 
rulemaking proceedings listed in this 
Public Notice and published pursuant to 
47 CFR § 1.429(e). The full text of these 
documents are available for viewing and 
copying in room 239,1919 M Street NW., 
Washington, DC, or may be purchased 
from the Commission's copy contractor 
Downtown Copy Center (202) 452-1422. 
Oppositions to these petitions and 
application must be filed by October 28. 
1992. See § 1.4(b)(1) of the Commission's 
rules (47 CFR 1.4(b)(l]). Replies to an 
opposition must be filed within 10 days 
aher the time for filing oppositions has 
expired. 

Subject: Reevaluation of the 
Depreciated-Original-Cost Standard 
in Setting Prices for Conveyances of 
Capital Interests in Overseas 
Communications Facilities Between or 
Among U.S. Carriers. (CC Docket No. 
87-45) Number of Petitions Filed: 1 
Subject: Amendment of Section 
73.202(b). Table of Allotments, FM 
Broadcast Stations. (Neenah- 
Menasha, Rhinelander and Rudolph. 
Wisconsin) (MM Docket 69-308, RM 
Nos. 6691 8t 7008) Number of Petitions 
Filed: 1 


[FEMA-961-DR] 

Hawaii; Amendment to a Major 
Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency (FEMA). 

action: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster for the State of 
Hawaii (FEMA-961-DR), dated 
September 12,1992, and related 
determinations. 

EFFECTIVE DATE: September 18,1992. 

FOR FURTHER INFORMATION CONTACT: 

Pauline C. Campbell. Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington. DC 20472, (202) 646-3606. 

SUPPLEMENTARY INFORMATION: The 

notice of a major disaster for the State 
of Hawaii, dated September 12.1992, is 
hereby amended to include the 
following areas among those areas 
determined to have been adversely 
affected by the catastrophe declared u 
major disaster by the President in his 
declaration of September 12,1992: The 
island of Molokai for Individual 
Assistance and Public Assistance. 
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Catalog of Federal Domestic Assistance No. 
83.516. Disaster Assistance. 

Grant C. Peterson. 

Associate Director, Stale and Local Programs 
and Support. 

IFR Doc. 92-24778 Filed 10-9-92; 8:45 am) 
BILUNQ COO€ 871S-02-M 


IFEMA-961-DR] 

Hawaii; Amendment to a Major 
Disaster Declaration 

agency: Federal Emergency 
Management Agency (FEMA). 
action: Notice. 

EFFECTIVE DATE: September 18.1992. 
summary: This notice amends the notice 
of a major disaster for the State of 
Hawaii (FEMA-961~DR). dated 
September 12.1992. and related 
determinations. 

FOR FURTHER INFORMATION CONTACT: 

Pauline C. Campbell, Disaster 
Assistance Programs. Federal 
Emergency Management Agency, 
Washington. DC 20472, (202) 640-3606. 
SUPPLEMENTARY INFORMATION: Notice 18 
hereby given that, in a letter dated 
September 18.1992, the President 
amended the cost-sharing arrangements 
concerning Federal funds provided 
under the authority of the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (42 U.S.C. 5121 et seq.), 
in a letter to Wallace E. Stickney. 
Director of the Federal Emergency 
Management Agency, as follows: 

1 have determined that the damage in 
certain areas of the State of Hawaii, resulting 
from Hurricane Iniki on September 11,1992, 
is of sufficient seventy and magnitude that 
special conditions are warranted regarding 
the cost'sharing arrangements concerning 
Federal funds provided under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act ("the Stafford Act") for the 
Public Assistance program. 

Therefore. I amend my previous 
declaration, which limited the Federal 
reimbursement share for certain categories of 
expenditures, and 1 hereby authorize an 
increase in Federal reimbursement to 100 
percent of eligible public assistance costs 
exceeding $10 per capita, where allowed 
under the law for extreme disasters. This 100 
percent reimbursement for costs above $10 
per capita applies to all authorized public 
assistance costs, including debris removal to 
eliminate immediate threats to public health 
and safety, emergency work to save lives and 
protect public health and safety, and repair 
or reconstruction of uninsured public and 
private non-profit facilities. Temporary 
housing assistance, mortgage/rental 
assistance, crises counseling assistance and 
disaster unemployment assistance will 
continue to be 100 percent federally funded, 
where allowed under the law. Funds for 
public assistance up to $10 per capita will be 


reimbursed pursuant to the conditions set 
forth in my previous declaration. However, if 
the eligible costs of responding to Hurricane 
Iniki in Hawaii do not reach the level of $10 
per capita, then the cost sharing formula 
which 1 set forth in my original declaration 
letter of September 12L 1992 still applies. 

This waiver of State and local cost-sharing 
requirements above $10 per capita applies to 
all public assistance costs eligible for such a 
waiver under the law. The law specifically 
prohibits a similar waiver for funds provided 
to States for the Individual and Family Grant 
program. These funds will continue to be 
reimbursed at 75 percent of total eligible 
costs. 

This amended declaration is consistent 
with the request made to you by the 
Governor of the State of Hawaii. 

Please notify the Governor of the State of 
Hawaii and the Federal Coordinating Officer 
of this amendment to my major disaster 
declaration. 

Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance. 

Wallace E. Stickney, 

Director. 

[FR Doc. 92-24779 Filed 10-9-92: 8:45 am] 
BILLING CODE 671S-02-M 


FEDERAL FINANCIAL INSTITUTIONS 
EXAMINATION COUNCIL 

Appraisal Subcommittee; Agency 
Form Submitted for 0MB Review 

agency: Appraisal Subcommittee. 
Federal Financial Institutions 
Examination Council. 

action: Notice. 


summary: The Appraisal Subcommittee 
of the Federal Financial Institutions 
Examination Council (**ASC”) has sent 
to the Office of Management and Budget 
the following proposal for the collection 
of information under the Paperwork 
Reduction Act (44 U.S.C. chapter 35). 

DATES: Comments on this information 
collection must be received on or before 
November 12,1992. 

ADDRESSES: Send comments to Paul N. 
Romani, Associated Director for 
Administration, Appraisal 
Subcommittee, 2100 Pennsylvania 
Avenue, NW., Suite 200; Washington DC 
20037, and Gary Waxman, Clearance 
Officer, Office of Management and 
Budget, New Executive Office Building, 
room 3228, Washington DC 20503. 

FOR FURTHER INFORMATION CONTACr. 

Paul N. Romani, Associated Director for 
Administration. Appraisal 
Subcommittee, 2100 Pennsylvania 
Avenue, NW., Suite 200; Washington DC 
20037, or at (202) 634-6520, from whom 
copies of the information collection and 
supporting documents are available. 


Summary of Proposal(s) 

(1) Collection title: 12 CFR part 1102, 
subpart D, Freedom of Information 
Act implementation. 

(2) Form(s) submitted: Not applicable. 

(3) Frequency of collection: On 
occasion. 

(4) Use: The information will be used by 
the ASC and its staff in terminating 
whether requests for access to ASC 
records should be provided and 
whether appeals from adverse agency 
decisions regarding access should be 
granted under the Freedom of 
Information Act, 5 U.S.C. 552. 

(5) Estimated number of respondents: 11. 

(6) Frequency of response: Once. 

(7) Estimated hours for respondents to 
provide information: 20 minutes per 
respondent. 

(8) Estimated total annual reporting and 
recordkeeping burden: 3.67 hours. 

Dated: 6 October 1992. 

By the Appraisal Subcommittee, Federal 

Financial Institutions Examination Council. 

Edwin W. Baker. 

Executive Director. 

[FR Doc. 92-24723 Filed tO-9-92: 8:45 am) 

BILLING CODE 621(M>1-M 


GENERAL SERVICES 
ADMINISTRATION 

Performance Review Board; 
Membership; Senior Executive Service 

agency: General Services 
Administration. 

action: Notice._ 

summary: Notice is hereby given of the 
names of the member of the 
Performance Review Board. 

FOR FURTHER INFORMATION CONTACT: 
Donald P. Heffeman, Director of 
Personnel. General Services 
Administration, 18th & F Streets, NW., 
Washington. DC 20405. (202) 501-0398. 
SUPPLEMENTARY INFORMATION: Section 
4313 (c)(1) through (5) of title 5 U.S.C. 
requires each agency to establish in 
accordance with regulations prescribed 
by the Office of Personnel Management 
one or more Performance Review 
Board(s). The Board(s) shall review the 
performance rating of each senior 
executive’s performance by the 
supervisor, along with any 
recommendations to the appointing 
authority relative to the performance of 
the senior executive. 

Members of the Review Board are: 

1. James A. Lobmaster, (Chairperson). 
Chief of Staff. 

2. Carlene Bawden, Associate 
Administrator for Administration. 
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3. June V. Huber. Deputy Regional 
Administrator, National Capital Region 

4. Roger D. Daniero, Commissioner, 
Federal Supply Service. 

5. Richard H. Hopf, Associate 
Administrator for Acquisition Policy. 

6. Delwyn D. Stromer, Regional 
Administrator, Region 6. 

7. Steven R. Mead, Controller, Public 
Buildings Service. 

8. Judith A. Parks, Assistant 
Commissioner for GSA Information 
Resources Management 

9. John F. Wynn, Director, Office of 
Small and Disadvantaged Business 
Utilization. 

Dated: October 5.1992. 

Donald P. Heffeman, 

Diivtar of Personnel. 

(FR Doc. 92-24730 Filed 10-09-92; 8:45 am) 
BtLLmO CODE M20-3^ 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 
[Announcement Number 305] 

Program Announcement and 
Availability of Funds for Fiscal Year 
1993 Cooperative Agreements for 
National/Regional Minority 
Organization HIV/STD Prevention, 
Immunization, and TB Projects 

agency: Centers for Disease Control 
(CDC), Pubh'c Health Service, HHS. 
action: Request for comments. 

summary: CDC is preparing to 
announce the availability of fiscal year 
(FY) 1993 funds to provide support to 
national and regional minority 
organizations to carry out human 
immunodeficiency virus and sexually 
transmitted diseases (HIV/STD) 
prevention, immunization, and 
tuberculosis (TB) projects. This program 
announcement will assist the Nation's 
disease prevention efforts by 
broadening current partnerships 
between CDC and NMO and RMOs to 
include collaborative efforts directed at 
HTV/STD prevention. Immunization of 
preschool children, and TB elimination. 
Opportunities will be provided to 
strengthen capacities of national and 
regional minority organization and, 
through the technical assistance and 
training provided, community-based 
organizations, governmental agencies 
and other state/local organizations and 
agencies to address multiple public 
health problems and needs of racial/ 
ethnic minority populations. This 
program will provide a foundation for 
even broader partnerships in the future 


capable of addressing additional public 
health problems affecting racial/ethnic 
minority populations. Because of the 
unique nature of this program, CDC 
invites comments from organizations 
and individuals on the draft of this 
armouncement which is Included in its 
entirety. Based on comments received, 
revisions will be made in this draft and 
the final announcement will be 
published in early calendar year 1993. 

DATES: Written comments in response to 
this notice should be submitted to the 
Office of the Director, National Center 
for Prevention Services. Attention: Gary 
West, Centers for Disease Control, 
Mailstop E-07, Atlanta, GA 30333. 
Comments must be received on or 
before November 12,1992. 

FOR FURTHER INFORMATION CONTACT: 
Gary West, Office of the Director, 
National Center for Prevention Services, 
Centers for Disease Control, (404) 639- 
1480. 

SUPPLEMENTARY INFORMATION: The 

following is the complete text of the 
draft program announcement for the 
national and regional minority HIV/STD 
prevention. Immunization, and TB 
projects. 

Introduction 

The Centers for Disease Control 
(CDC), the Nation's prevention agency, 
announces the availability of fiscal year 
(FY) 1993 funds for cooperative 
agreements with national and regional 
minority organizations. These 
agreements will support national and 
regional racial and ethnic minority 
organizations assisting community- 
based organizations (CBOs), state and 
local health agencies, and other 
organizations and agencies serving 
racial/ethnic minority populations for (I) 
HIV/STD prevention, (11) Preschool 
immunization, and (III) tuberculosis (TB) 
prevention and control. A cooperative 
agreement is a legal agreement between 
CDC and the recipient in which CDC 
provides financial assistance to and 
substantia] Federal programmatic 
involvement with the recipient during 
the project. 

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS-led national activity to reduce 
morbidity and mortality and to improve 
the quality of life. This announcement 
pertains to the priority areas of 
Educational and Community-Based 
Programs, HTV Infection, Sexually 
Transmitted Diseases (STDs), and 
Immunization and Infectious Diseases. 
(For ordering a copy of Healthy People 


2000 . see the section where to obtain 

ADDITIONAL INFORMATION). 

Authority 

This program is authorized under 
sections 301(a) and 317 of the Public 
Health Service Act, (42 U.S.C. 241(a) and 
247b), as amended. 

Eligible Applicants 

Eligible applicants include national 
(NMOs) or regional minority 
organizations (RMOs) that provide 
documentation proving they meet all of 
the following criteria. To be eligible a 
national or regional organizations must: 

A. Be an established nonprofit 
organization (a nongovernmental, 
nonprofit corporation or association 
whose net earnings in no part lawfully 
accrue to the benefit of private 
shareholders or individuals). The 
following is acceptable evidence of 
nonprofit status: 

• A reference to the applicant's 
organization in the Internal Revenue 
Service's most recent list of tax-exempt 
organizations described in section 
501(c)(3) of the IRS code; or 

• A copy of a currently valid IRS tax 
exemption certificate. 

B. Have the specific charge from its 
Articles of Incorporation or Bylaws or a 
resolution from its governing body or 
board to operate nationally or regionally 
(multistate) within the United States and 
its Territories. 

C. Have at least 12 months 
dooimented experience in operating and 
centrally administering a coordinated 
public health or related program serving 
racial/ethnic minority populations 
within a major portion or region 
(multistate) of the United States through 
its own offices, organizational affiliates, 
or the participation of other minority 
organizations. 

D. Have a governing body or board 
that is composed of more than 50% 
racial or ethnic minority group members 
who are representative of the population 
to be served. 

E. Document that each of the 
participating affiliates, chapters, or 
other participating minority 
organizations has a governing body or 
board whose membership is composed 
of more than 50% racial or ethnic 
minority group members. 

F. Document that its program and 
administrative staff and the affiliates 
and participating organizations involved 
in the project are representative of the 
population to be served. 

Proof of nonprofit and organizational 
status in accordance with other 
eligibility criteria must be submitted 
with the application for determination of 
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eligibility. No application will be 
accepted without proof of nonprofit 
status. 

Availability of Funds 
/. HIV/STD Prevention (HIV/STD) 

On the basis of the President’s FY 
1993 budget, $7,000,000 is expected to be 
available to fund approximately 15 to 20 
NMOs or RMOs to provide technical 
assistance, training, and other priority 
assistance in support of HIV/STO 
prevention services. At least 8 of these 
awards will be made to national 
organizations serving racial/ethnic 
minority populations in a major portion 
of the United States. Awards will range 
from $300,000 to $600,000 with an 
average award of $400,000. 

Consideration will be given to 
supporting HIV/STD projects for each of 
the following racial and ethnic minority 
populations: African-Americans, 

Alaskan Natives, American Indians, 
Asian Americans. Latinos/Hispanics, 
and Pacific Islanders. These groups are 
identified in accordance with OMB 
Directive 15. Organizations serving 
subgroups which have significant 
portions of their members at increased 
risk, such as Caribbean Americans, will 
also have priority for funding. 

11. Immunization 

On the basis of the President’s FY 
1993 budget. $500,000 is expected to be 
available to fund approximately 1 to 3 
NMOs or RMOs to provide technical 
assistance and training in support of 
preschool immunization activities. 
Awards will range from $175,000 to 
$500,000. 

///. TB Prevention and Control (TB) 

On the basis of the President’s FY 
1993 budget. $500,000 is expected to be 
available to fund approximately 1-3 
NMOs or RMOs to provide technical 
assistance and training in support of TB 
screening, prevention and treatment 
activities. Awards will range from 
$175,000 to $500,000. 

Applicants may apply for funds under 
any one or any combination of the 
funding categories (i.e.. HIV/STD, 
Immunization, or IB), but the proposal 
must clearly state under which category 
funds are being requested. Regional 
affiliates of national organizations may 
not apply if the parent national 
organization submits an application. 

Awards will be made for a 12-month 
budget period within a 5-year project 
period. [Budget period is the interval of 
time into which the project period is 
divided for funding and reporting 
purposes. Project period is the total time 
for which a project has been 


programmatically approved.) 
Continuation awards for new budget 
periods within an approved project 
period are made on the basis of 
satisfactory performance and the 
availability of funds. 

These funds may not supplant or 
duplicate existing funding. Although 
contracts with other organizations are 
allowable under these cooperative 
agreement awards, applicants 
themselves must perform a substantive 
portion of the activities for which funds 
are requested. No funds will be provided 
for direct patient medical care or 
purchase of drugs or vaccines. 

Background 

Racial and ethnic minority 
populations have many important public 
health needs. Among these are 
disproportionate rates of HIV and other 
S'TDs, low levels of immunization among 
preschool children, and an increasing 
prevalence of tuberculosis. All three of 
these are important problems in 
themselves, however, factors such as 
poverty, underemployment, and poor 
access to the health care system, 
contribute to their disproportionate 
impact on the public health of racial and 
ethnic minority communities. The 
following provides background 
information concerning needs in these 
thfee critical public health program 
areas: 

/. HIV/STD Prevention 

Racial and ethnic minority 
populations have been 
disproportionately aBected by HIV 
infection and AIDS since the beginning 
of the epidemic in the United States. 
Through June 1992, the GDC had 
received reports of 67,972 Blacks. 38,113 
Hispanics, 1426 Asians/Pacific Islanders 
and 388 American Indians/Alaska 
Natives who have AIDS. In 1991, 50% of 
all reported AIDS cases were among 
Blacks and Hispanics. while they 
represent only 21% of the U.S. 
population. Men who have sex with men 
and injecting drug users continue to 
account for the majority of AIDS cases 
in minority populations; however, 
heterosexual cases are increasing. 
Minority women and children have been 
particularly hard hit. In New York State 
and New Jersey, AIDS is already the 
leading cause of death among Black 
women 15-44 years of age. And in New 
York State in 1988, AIDS became the 
leading cause of death among Hispanic 
children 1-4 years of age, and the 
second leading cause of death among 
Black children in the same age group. 

During the past 40 years, there have 
been dramatic increases in the scope 
and complexity of STDs. Currently, U.S. 


STD rates are among the highest in the 
industrialized world and, in some areas, 
rival those in developing countries. In 
FY 1990. reported syphilis rates among 
Blacks were 56 times higher than in 
whites, and rates among Hispanics were 
7 times higher. Increases in women have 
been echoed by at ^ast a five-fold 
increase in congenital syphilis. The 
multiple, long term, debilitating 
consequences of STDs 
disproportionately affect women and 
infants. These consequences are 
particularly common among racial and 
ethnic minority populations. In addition, 
STDs promote HIV transmission. 
Simultaneously, HIV infection may 
increase susceptibility to several STDs 
and make it more difficult to treat these 
diseases. As a result, STD and HIV 
infection can greatly amplify each other, 
so STD control is essential to HIV 
prevention. 

These statistics do not indicate 
individuals are at risk just because they 
are a member of a racial or ethnic 
minority group—these numbers simply 
reflect the fact that many minority 
populations are disproportionately 
represented in communities that have a 
high incidence of HIV and other 
sexually transmitted infections. 

During FY 1993, GDC will award 
cooperative agreements to NMOs and 
RMOs to: (1) Assist in providing 
culturally competent/relevant technical 
assistance and training to organizations 
and agencies providing HIV/S'TD 
prevention services to racial/ethnic 
minority populations. (2) assess and 
help address the unmet HFV/STD 
prevention needs of racial and ethnic 
minority populations in the United 
States, and (3) implement programs 
intended to change community norms 
pertaining to safer behavior. 

11. Immunization 

In the United States, the immunization 
levels of children entering school have 
been at least 95 percent for many years. 
However, among preschool children the 
rates of vaccine coverage are far lower. 
Retrospective surveys of children 
entering school in urban areas were 
recently conducted to determine their 
immunization status as of their second 
birthday. Gomplete coverage (4 
Diphtheria, Tetanus, Pertussis (DTPs), 3 
Oral Polio Vaccine doses (OPVs), and 1 
Measles, Mumps, and Rebella (MMR) 
immunization) ranged from a low of 10 
percent to a high of 42 percent in some 
urban areas. 

The most visible consequence of these 
low immunization levels in preschool 
children has been the recent increases 
in measles morbidity. Since 1989, GDG 
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has received reports of over 50,000 
measles cases and 160 measles related 
deaths. The highest risk of disease 
occurred among infants and 
preschoolers. Almost one half of all 
reported cases occurred among 
unvaccinated preschool children, with 
Black and Hispanic children having 4-9 
times the disease incidence of white 
preschool children. The greatest risk 
was among children living In inner 
cities. 

During FY1993. CDC will award 
cooperative agrements to NMOs and 
RMOs to provide culturally competent/ 
relevant technical assistance and 
training to organizations and agencies 
providing immunization services to 
racial and ethnic minority populations, 
and to help assess and address the 
immunization needs of racial/ethnic 
minority populations. 

///. TB Prevention and Treatment 

From 1953. when nationwide TB 
reporting was first implemented, to 1984, 
the United States experienced an 
average decrease of S% each year in the 
number of TB cases reported. In 1985, 
this decrease leveled off and in 1986 and 
subsequent years there has been an 
actual increase. During 1991. 28.283 
cases were reported, an 18% increase 
since 1985. Using the trend data from 
1980 through 1984 to estimate the 
number of cases from 1985 through 1991. 
CDC estimates that in the past seven 
years there have been over 39,000 more 
cases than would have been expected 
had the previous downward trend 
continued. From 1985 to 1991, TB cases 
increased 26% in Blacks, 72% in 
Hispanic, and 32% in Asian-Americans. 
The largest increase in the number of TB 
cases has occurred in the 25 to 44-year- 
old group. This is of particular interest 
because 76% of all reported AIDS cases 
are in this age group. In this age group, 
from 1985 to 1991. reported TB cases 
increased 52%; there was a 30% increase 
among non-Hispanic whites, a 60% 
increase among Blacks, a 96% increase 
among Hispanics. and a 24% increase 
among Asian-Americans. 

During FY 1993, CDC will award 
cooperative agreements to NMOs and 
RMOs to assist in providing culturally 
competent/relevant technical assistance 
and training to organizations and 
agencies providing TB prevention and 
treatment services to racial and ethnic 
minority populations and to help assess 
and address the TB awareness, 
prevention and treatment needs of racial 
and ethnic minority populations in the 
United States. 


National Program Goals 
/. HIV/STD Prevention 

A. Establish and maintain effective 
mV/STD prevention programs 
implemented in collaboration with state 
and local health departments’ other 
state and local agencies. CBOs* healths 
care providers* and national 
organizations throughout the United 
States and its territories. 

B. Effect and evaluate the initiation 
and maintenance of behavior change 
among persons whose behavior places 
them at risk of HIV infection and other 
STDs. 

C. Increase access to prevention and 
early intervention services for HIV- 
infected persons in order to reduce risks 
of further transmission, as well as to 
maintain the health of asymptomatic 
clients. 

D. Increase collaboration and support 
among agencies, organizations, groups, 
and constituencies providing HTV 
prevention services. 

77. Immunization 

A. Establish and maintain effective 
vaccine delivery services and 
immunization programs implemented in 
collaboration i^th state and local health 
departments, other state and local 
agencies, CBOs. health care providers, 
and national organizations throughout 
the United States and its territories. 

B. Effect and evaluate the initiation 
and maintenance of behavior change 
among parents whose behavior places 
their children at risk for low 
immunization levels or high morbidity of 
vaccine-preventable diseases. 

C. Increase access to vaccine delivery 
services and early intervention activities 
for persons at risk for low immunization 
levels and high morbidity of vaccine- 
preventable diseases in order to reduce 
risk of further transmission, as well as 
to maintain the health of preschool 
children. 

D. Increase collaboration and support 
among agencies, organizations, groups, 
and constituencies providing vaccine 
delivery and immunization services. 

777. TB Prevention and Treatment 

A. Increase awareness among 
populations about risk factors for TB, TB 
symptoms, and the availability of TB 
screening, prevention, and treatment 
services in the community. 

B. Increase participation of at-risk 
populations in tuberculin skin testing, 
preventive therapy and treatment 
programs. 

C. Increase the skills of community 
leaders and health care professionals in 
carrying out TB awareness, tuberculin 
skin testing, and directly observed 


therapy (DOT) for persons with TB 
infedtion or disease. 

D. Develop and maintain effective 
referral systems between CBOs and 
state, local, and county TB control 
programs for clients with symptoms of 
TB. with TB infection or disease, or with 
risk factors for TB. 

E. Establish and maintain effective 
DOT services for individuals with TB 
infection or disease through 
collaboration among state and local 
health departments, other state and 
local health care providers, and national 
organizations throughout the United 
States and its territories. 

F. Increase collaboration and support 
among agencies, organizations, groups, 
and constituencies providing TB 
screening and DOT services. 

Purpose of NMO/RMO Cooperative 
Agreement Programs 

This program announcement will 
assist the Nation’s disease prevention 
efforts by broadening current 
partnerships between CDC and NMO 
and RMOs to include collaborative 
efforts for immunization of preschool 
children, and TB elimination in addition 
to HIV/STD prevention. Opportunities 
will be provided to strengthen capacities 
of national and regional minority 
organizations and, through the technical 
assistance and training provided, 
community-based organizations, 
governmental agencies and other state/ 
local organizations and agencies to 
address multiple public health problems 
and needs of racial and ethnic minority 
populations. This program will provide a 
foundation for even broader 
partnerships in the future capable of 
addressing additional public health 
problems aBecting racial and ethnic 
minority populations. Specifically this 
program will: 

7. HIV/STD Prevention 

A. Strengthen and increase the 
effectiveness of HTV/STD prevention for 
racial and ethnic minority populations at 
high risk, including men who have sex 
with men (gay-identified and non-gay 
identified), substance abusers, persons 
with repeated STD infections, women in 
high-risk situations, youth in high-risk 
situations, sex partners of persons at 
high risk for HIV infection, and 
residents in areas of high HIV 
seroprevalence. A more detailed 
description of high risk populations is 
attached to this announcement 

B. Work toward improving the 
organizational capacities, programmatic 
efforts, and coordination of the HIV/ 

STD prevention efforts of governmental 
and nongovernmental agencies and 
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organizations serving radal/ethnic 
minority populations. These might 
include CBOs, slate/local health 
departments, affiliates of NMOs and 
RMOs, state officea of minority health, 
HIV prevention service agencies, youth 
service organizations, criminal (uahce 
systems, substance abuse agencies, 
primary health care providers, women's 
health care providers, and other 
organizations and agencies serving 
racial and ethnic minorities at high risk 
for HTV/STD infection. 

II. PrescJiooi fmnnuiization 

A. Strengthen and increase the 
effectiveness of immunization activities 
for racial and ethnic minority preschool 
(children younger than 5 years with 
especially those under 24 months of age] 
populations with low immunization 
levels and high morbidity of vaccine- 
preventable diseases. 

B. Work toward improving the 
organizational capacities, programmatic 
efforts, and coordination of preschool 
immunization efforts of governmental 
and nongovernmental organizations. 
These might include GSOs, state/local 
health departments. Head Start 
programs, affiliates of NMOs and 
RMOs, HIV prevention service agencies, 
youth service organizations, criminal 
justice systems, substance abuse 
agencies, primary health care providers, 
women's health care providers, other 
child care providers, and other social 
service agencies who contribute to the 
health and welfare of preschool racial 
and ethnic minority children. 

C. Increase consumer demand for 
immunization and vaccine services. 

III. TB Prevention and Control 

A. Strengthen and increase the 
effectiveness of TB prevention and 
treatment efiorts for racial and ethnic 
minority populations, especially the 25 
to 44 year old age group. 

B. Work toward improving the 
organizational capacities, programmatic 
efforts, and coordination of TB 
awareness and prevention efforts of 
governmental and nongovernmental 
organizations. These might include state 
and local health departments, primary 
health care providers, CBOs. substance 
abuse agencies, criminal justice 
systems, and other health and social 
service agendes. 

C. Promote TB prevention and control, 
information dissemination, and training 
and education. 

Program Requirements 

In conducting the activities to achieve 
the goals of this pcogram, the redpient 
shall be responsible for conducting the 
activities under A. B, and C below, and 


CDC shall be responsible for conducting 
activities under D. below: 

A. Recipient Requirements and 
Guidance 

All applicants must develop realistic, 
specific, time-phased objectives for 
proposed activities and services under 
each of the funding categories for which 
support is request^ (I) HIV/STD 
prevention activities, (U) preschool 
immunization activities, or (IH) TB 
awareness and prevention activities. All 
proposed prolects must undertake 
priority activity 1 and may also propose 
undertaking optional priority activity 2. 
HIV applicants may also propose to 
undertake priority activity 3. Applicants 
may elect to defer requests for 
assistance for priority activities 2 or 3 
until future budget years in the project 
period. 

B. Priority Activities 

1. National/Regionai Technical 
Assistance and Training Prc^anis 
(Required of all a];^licants). 

National and regional organizations 
must undertake activities a, b, and a In 
planning programs and determining 
which technical assistance and training 
activities to undertake, national and 
regional organizations should, in 
collaboration with the organizations/ 
agencies to be served, first identify and 
interpret the findings of ongoing and 
completed needs assessments or. if 
unavailable or inadequate, conduct such 
assessments to identify and interpret 
unmet HIV/STD, immunization, or TB 
prevention-related technical assistance 
and training needs. 

a. Provide capamty-building technical 
assistance and training to minority 
CBOs and other oiganizations and 
agencies serving racial and ethnic 
minority populations. Such assistance 
should include technical assistance and 
training on resource development grant 
writing, fiscal management board 
development and training; information 
dissemination; network!^ and 
collaboration with local health 
departments, other CBOs and other 
state/local agencies and organizations; 
staff and volunteer recruitment and 
retention; and program development, 
evaluation, and quality assurance. 
National and regional minority 
organizations that are unable to provide 
technical assistance and training in all 
of these selected areas may acquire this 
expertise through collaboration with 
other organizations or through the use of 
consultants subeequent to award. 
However, priority will be given to 
applicants who demonstrate current 
ability to provide the technical 
assistance and training described above. 


b. Provide programmatic technical 
assistance and training to organizations 
and agencies serving racial and ethnic 
minority populations including CBOs, 
state local health departments, 
substance abuse agencies, criminal 
justice systems and institutions, 
professional organizations, and other 
national and regional organizations 
participating in the respective disease 
prevention activities (HTV, 
Immunization, or TB). Specifically, 
assistance should be provided to 
organizations and agencies serving 
racial and ethnic minority populations 
and communities in planning, 
implementing, and evaluating programs 
and providing services that are: 

(1) Within a culturally competent 
system (i.e., a system of care which 
acknowledges and incorporates at all 
levels the importance of culture, the 
assessment of cross-cultural relations, 
vigilance towards the djrnamics that 
result fiom cultural differences, the 
expansion of cultural knowledge, and 
the adoption of services to meet 
culturally unique needs. 

(2) Developmentally appropriate (ie., 
information and servicea provided at a 
level of comprehension that is consistent 
with the skills of the persons to be 
served); 

(3) Linguistically specific and 
appropriate (i.e., inforroatioa is 
presented in dialect and tenninology 
consistent with the target population's 
language and style of communication 
and is educationally appropriate); and 

(4) Feasible, bas^ on, or predicted 
by, organizational experience or social 
organizational behavioral or 
psychological theory. 

The following are examples of the 
types of technical assistance and 
training services that may be ofiered: 

—Assistance in the development of 
scientificaDy sound and culturally 
competent assessments of unmet 
prevention needs. 

—Assistance in increasing the 

collaboration and the coordination of 
services among organizations and 
agencies serving racial and ethnic 
minority populations. 

—Assessment and analysis of the 
cultural competence of paid and 
volunteer staff (including 
administrators, program managers, 
and personnel responsible for direct 
services). 

—Staff training in issues related to 
cultural competency/relevancy and 
special needs of racial and ethnic 
minorities. 

—Assistance in developing plans for 
improving the access to and the 
quality of (I) HIV/STD prevention 
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services. (II) immunization services to 
preschool children, or (III) TB 
prevention and therapeutic services 
for racial/ethnic minority populations. 
—Assistance in evaluating the cultural 
competency/relevancy of (I) HIV/STD 
prevention interventions and 
educational materials. (II) 
immunization educational materials, 
or (III) TB information and 
educational materials for racial and 
ethnic minority populations. 

—Production and dissemination of 
materials such as pamphlets, 
audiovisuals, guidelines, manuals, and 
funding alerts. 

Note: Before funds awarded through this 
cooperative agreement are used to develop 
FlIV/AIDS-related materials, an inquiry must 
be made through the CDC National AIDS 
Clearinghouse to determine if suitable 
materials are already available. 

c. Disseminate information on 
prevention technologies and successful 
and unsuccessful (I) HIV/STD 
prevention programs. (II) immunization 
progro/ns. or (III) TB prevention and 
treatment programs for racial and ethnic 
minorities through case studies, 
workshops, and other mechanisms. 

2. Racial/Ethnic Minority Community 
Needs Assessment and Targeted 
Technical Assistance (Optional): 
Develop and implement a consensual, 
participatory, time-phased process that 
includes CBOs. state and local health 
departments and other local agencies, to 
identify and assess the unmet (1) HIV/ 
STD prevention. (II) immunization, or 
(III) TB prevention and treatment needs 
of racial and ethnic minority populations 
in a specific geographic community or 
region of the United States. Based on the 
results of the assessment, in 
coordination with CDC. provide tailored 
technical assistance, to 
nongovernmental and governmental 
organizations serving &is population. 

Although this activity incorporates 
some elements of the previous program 
activity, it is distinctive in three 
important ways. First, It is targeted to 
specific geographic communities (e.g.. a 
region, state, or metropolitan area) or 
specific racial/ethnic minority 
populations within a geographic 
community (e.g., gay men of color, 
minority substance abusers, minority 
women or minority youth at risk). 
Secondly, it involves a planned and 
coordinated assessment of both HIV 
prevention and technical assistance/ 
training needs prior to the development 
of a technical assistance plan. Thirdly, it 
requires the active participation of the 
local community (e.g., CBOs, health 
department, other governmental 
agencies, local universities and other 


researchers) in the interpretation of the 
needs assessment and in the 
development of a prioritized plan to 
address the identified technical 
assistance needs. CDC will not consider 
supporting, under this activity, needs 
assessments that do not include use of 
the information collected to design and 
target technical assistance programs. 

In conducting this activity: a. Using a 
scientifically sound methodology, 
identify and assess the unment (I) HTV/ 
STD. (11) immunization, or (ID) TB 
prevention needs of racial and ethnic 
minority populations and the technical 
assistance and training needs of the 
prevention programs serving racial and 
ethnic minority communities or 
populations in: 

(1) Metropolitan areas, or regions 
heavily affected by HIV, STDs, TB or 
low levels of immunization or (2) in 
smaller cities and rural areas where 
racial/ethnic minority populations are 
underserved. The assessment should 
determine, describe, and document: 

(1) Access to and the availability of 
prevention services for racial/ethnic 
minority populations at high risk (e.g., 
gay and non-gay identified men, IDU, 
women and youth in high-risk 
situations), barriers to obtaining 
services, and specific unmet prevention 
needs. 

(2) Technical assistance and training 
needs of nongovernmental organizations 
and governmental agencies, serving, or 
proposing to serve, racial and ethnic 
minorities. The types, the extent, and 
the use of current technical assistance 
from all identified sources should be 
thoroughly documented and evaluated 
as part of the assessment. 

b. Use information from the needs 
assessment and other sources to: 

(1) Develop with the CBOs. health 
departments, and other local agencies 
serving or proposing to serve racial and 
ethnic minorities: (i) a prioritized 
technical assistance and training 
program and (ii) prioritized program 
strategies and plans to provide services 
responsive to the needs and the issues 
identified through the assessment 
Program strategies and services may 
include: 

(a) Community-specific workshops for 
the personnel of organizations and 
agencies serving racial and ethnic 
minority individuals at risk. 

(b) Establishment or expansion of 
systems for providing long-term 
technical assistance to CBOs. health 
departments, health care providers, and 
other organizations and agencies serving 
racial and ethnic minority populations in 
the target community or area. 

(2) Document, in a case study format, 
the procedures used to Identify and 


assess prevention needs, the actual 
unmet needs and their priorities, the 
actions taken to address the identified 
priority needs, and the lessons learned 
from the needs assessment and the 
technical assistance services, so that 
this information can be shared with 
other organizations and agencies. 

3. Community Intervention Programs 
(Optional. HIV/STD Applicants Only): 
Applicants may propose to conduct 
community intervention programs on a 
national or regional basis. Community 
intervention programs are prevention 
programs directed at the community 
level, rather than individuals, to 
influence community norms in support 
of those behaviors known to reduce the 
risk of HIV/STD infection and 
transmission. The primary goals of these 
programs are to improve health status, 
to promote healthy behaviors, and to 
change factors that affect the health of 
community residents. Community 
intervention programs should target 
racial and ethnic, populations whose 
behavior places them at high risk for 
infection with HIV and other STDs. CDC 
will not consider supporting proposed 
community intervention program unless 
they undertake all of the activities 
described in a. through c. below: 

а. Identifying, assessing, and 
prioritizing the significant structural, 
environmental, behavioral, and 
psychosocial facilitators and barriers to 
risk reduction, including: 

(1) Sources and patterns of 
communication and social influence 
surrounding the initiation and 
maintenance of risk-reduction behavior. 

(2) Individual and community beliefs 
and attitudes about the acceptance of 
safer behaviors and primary and 
secondary HIV/STD prevention 
activities and services: 

(3) The significance of condom and 
contraceptive use within sexual and 
family relationships; 

(4) Cultural, linguistic, and religious 
influences; 

(5) Incentives and disincentives to risk 
reduction; and 

(6) Alcohol and drug use associated 
with HIV/STD transmission. 

б. Developing and implementing 
culturally competent/relevant and 
linguistically specific/appropriate 
interventions to influence specific 
structural, environmental, behavioral, 
and psychosocial factors thought to 
promote risk reduction such as: 

(1) Changing community norms to 
support abstinence from sex and drugs, 
mutual monogamy, condom and 
contraceptive use, and other risk- 
reduction strategies through 
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communications such as role play and 
persuasion; 

(2) Identifying and enlisting family, 
peer, and community networics (e.g., 

IflV family networks, parents of youth- 
at-high-risk. women's networks^ to 
promote and reinforce risk reduction; 

(3) Creating and mobilizing networks 
of communication in support of risk 
reduction; 

(4) Providing opportunities for 
acquiring skills in risk reduction and 
reinforcing behavior change; and 

(5) Involving community leaders as 
role oKxiela in locally developed media 
to pnesent information and persuasive 
messages about risk reduction. 

c. Persuading community members 
who are at risk of acquiring or 
transmitting HIV and other STDs to 
accept and use HIV/STD prevention 
services such as; HIV prevention 
counseling. HlV-antibody testing and 
follow-up, STD detection and treatment. 
HIV early intervention, and 
psychosocial support 

C. Genem/ Requirements 

All applicants must undertake the 
following: 

1. Collaborate with and coordinate on 
programs, activities, services and 
technical assistance with other 
organizations and agencies serving 
racial and ethnic minority populations, 
especially state and local health 
departments, state offices of minority 
health, state/local substance abuse 
agencies, state/local Ryan White CARE 
consortia, other organizations and 
agencies providing HIV/STD. 
immunization, or TB-related services, 
especially those receiving Federal funds 
for such purposes, and crimma! justice 
systems. Applicants should submit 
evidence of collaboration or document 
efforts made to initiate collaboration 
that were rejected or ignored. Such 
efforts might inchide jointly developed 
plans for providing technical assistance, 
or evidence of past partnerships or joint 
projects with other national and regional 
organizations, state and local health 
departments, or community-based 
organizations. 

2. Conduct an on-going process 
evaluation of activities funded through 
this cooperative agreement. Process 
evaluation is a quantitative and 
qualitative descripHon of the program 
activities, the services, and the 
recipients of services. Each applicant 
must develop and implement an on¬ 
going evaluation plan, using process 
evaluation. The evaluation plan should 
be detailed and clearly articulated. It 
should present an evaluation design 
appropriate to the project objectives and 
‘activities. Applicants proposing to 


undertake optional priority activity 
number 3 do not need to submit an 
evaluation plan for this activity in their 
application. CDC will collaborate with 
successful applicants to develop 
evaluation plans for this activity. 

The required evaluation plan should 
be capable of answering the following 
questions related to priority activities 
numbers 1 and 2 and the answers should 
be included in quarterly reports: 

A detailed description of each 
program activity and progress in 
achieving each objective. 

b. Detailed answers to the following 
questions: 

(1) To which organizations or agencies 
were the services provided and how 
many representatives participated? 

(2) What was the service and who 
provided it? 

(3) When, how often, how long was 
the service provided? 

|4) Where was It provided? 

(5) How were the services provided? 

(6) Was the service useful to the 
recipient organizations and agencies as 
assessed by them? 

(7) Was the service delivered in a 
timely manner? 

(8) What was the impact of providing 
the service on the recipient 
organizations and agencies (e.g., what 
specific capacities were increased; what 
changes in programmatic strategies or 
services occurred; how has 
collaboration between organizations 
improved; and what new programs were 
implemented based on the findings of 
the needs assessment)? 

Applicants should ensure that they 
will be able to answer all these 
questions before undertaking any of the 
priority activities. To answer questions 
6, 7, and 8. organizations will need to 
conduct follow-up data collection efforts 
of recipients of technical assistance and 
training. 

c. Describe internal problems that 
affect the planning or implementation of 
program activities (e.g., problems in 
recruiting, hiring, or retaining staff; 
training of staff; monitoring and 
ensuring staff performance J. Also 
document and describe problems related 
to the administrative and financial 
management and accounting systems. 

d. Describe program successes, 
barriers, and other external problems 
encountered in planning, implementing, 
or providing services. Tliis may include 
difficulty in initiating or maintaining 
effective collaborative relationships or 
in coordinating services with other 
organizations and agencies serving the 
target population. 

Because of the additional cost and 
need for scientific support beyond the 
scope of these cooperative agreements. 


NMOs and RMOs are not expected to 
conduct individual behavioral or health 
outcome evaluations with these funds 
(i.e.. long-term effects of the program in 
terms of changes in behavior or he«l*h 
status, such as changes in HIV 
seroincidence after intervention}. 

D. Centers for Disease Control 
Activities 

1. Provide consultation and technical 
assistance in planning, operating, and 
evaluating program activities under this 
announcement 

2. Provide up-to-date scientific 
information on: I. HIV/STD: (a) The risk 
factors for HIV/STD infection, (b) the 
increases in HIV/STD rales and AIDS 
cases for various behavioral populations 
of radal and ethnic minority men and 
women, and (c) prevention and program 
strategies for preventing HIV infection. 
11. Immunization: the risks and benefits 
of immunization, recommended 
immunization schedules and practices, 
information on immunization levels in 
racial and ethnic minority populations, 
and the epidemiology of vaccine- 
preventable diseases in the U.S. III. TB: 
the risks and benefits of early diagnosis, 
treatment and preventive treatment, and 
appropriate follow-up for those with TB 
infection. 

3. Assist in developing plans for 
evaluation of all program activities and 
services and interpreting evaluation 
findings. CDC will provide special 
assistance and collaborate with 
applicants aw^arded funding for 
community intervention activities to 
jointly develop an evaluation plan. 

4. Assist successful applicants in 
collaborating with state and local health 
departments and other PHS grantees. 

5. Facilitate the transfer of successful 
prevention interventions and program 
models to other areas. 

6. Monitor the successful applicant's 
program activities, protection of client 
confidentiality, and compliance with 
other requirements. 

7. Facilitate the exchange of program 
information and technical assistance 
among community organizations, health 
departments, and NMOs and RMOs. 

Reporting Requirements 

A. Subject to OMB approval under the 
Paperwork Reduction Act, quarterly 
narrative progress reports vrill be 
required 30 days after the end of each 
quarter. Quarterly progress reports 
should document services provided and 
problems encountered. Successful 
applicants should pay careful attention 
to answering the evaluation questions 
and documenting accomplishments and 
problems encountered in meeting 
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program objectives as described in the 
evaluation requirements section in their 
reports. The quarterly progress report is 
intended not only as a way of informing 
CDC of the progress made by 
cooperative agreement recipients in 
implementing programs and services 
and evaluating their success, but also as 
a tool for documenting and sharing 
information of importance to other 
organizations and agencies. NMOs and 
RMOs are encouraged to use the 
progress report to document successful 
programs and activities that can be . 
models for other organizations as well 
as unsuccessful efforts as lessons 
learned which are presented for the 
benefit of other organizations. The CDC 
will share portions of progress reports 
with other NMOs, RMOs. and other 
recipients of CDC funds. NMOs and 
RMOs may choose to send copies of 
their progress reports directly to other 
interested organizations and agencies. 

B. Annual financial status reports are 
required no later than 90 days after the 
end of each budget period. Final 
financial status and performance reports 
are required 90 days after the end of the 
project period. 

Applicant Content 

All applicants must prepare their 
applications in accordance with PHS 
Form 5161-1, information contained in 
the program announcement, and the 
general instructions outlined below. 
When writing the application, careful 
consideration should be given to the 
“Review and Evaluation Criteria" 
section below. The applicant should 
provide a detailed description of the 
objectives, program plan, intended 
collaboration, and evaluation activities 
for the first-year budget period only and 
briefly describe future activities during 
the project period in the “Program Plan" 
section. 

Applicants may submit applications 
for (I) HIV/STD, (II) Immunization, and 
(III) TB. If applying for financial 
assistance for more than one of the 
funding categories (HIV, Immunization, 
or TB). a separate budget and narrative, 
including Information relevant to the 
appropriate sections of the application 
content instructions, is required for 
each. Organizations requesting financial 
support for more than one priority 
activity within a single funding category 
must clearly describe plans for each 
activity and how its progress and 
achievements will be evaluated 

Proof of nonprofit and organizational 
status and compliance with all other 
eligibility criteria must be submitted 
with the application for determination of 
eligibility. No application will be 


accepted without proof of nonprofit 
status. 

All applicants must attach a listing of 
the offices, affiliates, and organizations 
participating in the proposed national or 
regional program. NMOs or RMOs 
administering programs through 
participating affiliates, chapters, or 
other minority organizations should 
identify the racial and ethnic 
composition of the membership of the 
governing bodies. The governing bodies 
must consist of more than 50% racial or 
ethnic minorities. In addition, letters 
from each of the organizations must be 
provided showing that they agree to 
participate in the proposed program. 

Application Narrative Format 

Applicants must use the following 
format for the narrative portion of their 
applications and refer to the relevant 
program requirements and guidance, 
address requirements and issues in A-) 
as follows, and consider the review and 
evaluation criteria when developing the 
application. 

A. Abstract (not to exceed 1 page): 
Summarize the program category (i.e., 
HIV/STD. Immunization. TB) for which 
funds are requested, including the 
organizations and target racial and 
ethnic minority population(s) to be 
served and the priority activities to be 
undertaken. The applicant’s 
organizational structure must also be 
summarized as well as proposed 
collaboration and coordination with 
CBOs. state and local health 
departments, and other organizations 
and agencies. 

B. Experience in Providing Technical 
Assistance and Training (Not to exceed 
4 pages): Describe the applicant’s 
experience in providing (I) HTV/STD- 
related, (II) immunization. (Ill) TB, or 
other relevant technical assistance and 
training to affiliates, and other 
organizations and agencies sendng 
racial and ethnic minority populations. 

C. Program Rationale and Need (Not 
to exceed 4 pages): Describe the 
rationale for the program and include a 
summary of existing information on 
unmet prevention needs that the 
proposed program will help address in 
the geographic area in which it will be 
implemented. This should include a 
summary of the technical assistance and 
training needs of organizations, agencies 
and providers serving the target racial 
and ethnic minority popu]ation(s). 

D. Program Objectives (Not to exceed 
two pages): Specify the program 
objectives and show how they will 
relate to the identified needs. Include at 
least one objective for each priority 
activity within each program category 
which will be undertaken. 


E. Plan to Provide National and 
Regional Technical Assistance and 
Training (Not to exceed 5 pages): 

1. Describe the applicant's plan to 
conduct a national or regional technical 
assistance and training program for 
affiliates, organizations or agencies 
serving the target racial/ethnic minority 
population. 

2. Summarize the applicant's 
capacities to develop, implement, and 
evaluate the proposed program. Specify 
the geographic area in which the 
program will be implemented. 

3. Provide an estimate of the number 
and identify the types of organizations 
and agencies that will be eligible to 
receive technical assistance and the 
populations they are serving. 

4. Explain how each of the technical 
assistance activities listed under the 
national and regional technical 
assistance program will be conducted. 
The plan must clearly describe how, in 
what format, and under what 
circumstances organizations and 
agencies will be provided technical 
assistance and training. 

5. Describe the procedures that 
organizations will have to use to access 
and obtain technical assistance and 
training. How frequently will 
organizations be able to obtain technical 
assistance. 

6. Show how the plan will meet the 
identified prevention needs and 
objectives and increase the capacities of 
organizations and agencies receiving 
technical assistance and training. 

7. Indicate how lessons learned will 
be disseminated to other organizations 
and agencies. 

F. Collaboration/Coordination (Not to 
exceed 4 pages): 

1. Describe in detail the intended 
collaboration, coordination and 
contractual relationships with 
community-based organizations, other 
national organizations, state/local 
health agencies, and other organizations 
and agencies serving the target racial/ 
ethnic minority population. 

2. Describe the roles of each of the 
collaborating organizations including 
the specific activities each of the 
organizations will undertake in the 
proposed program plan. Summarize 
unsuccessful efforts to secure 
collaboration in the proposed program 
plan. 

3. Describe past experience, if any. in 
collaborating and coordinating programs 
and activities with these organizations. 

4. Include in the attachments evidence 
of intended and past collaboration and 
coordination such as jointly developed 
work plans or memoranda of 
understanding. 
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G. Evaluation Plan (Not to exceed 3 
pages): Describe the plan for evaluating 
program activities and services. Indicate 
how progress made in achieving 
objectives will be measured and how 
the quality of services provided will be 
ensured. Describe how needs for 
technical assistance and training will be 
identified and monitored, and specify 
the process through which program 
objectives and plans will be modified to 
meet the emerging and changing needs 
of target populations and the 
organizations and agencies serving 
them. 

H. Applicants seeking funds for 
community needs assessments and 
targeted technical assistance and 
training must provide the following 
additional information (not to exceed 5 
pages). 

I. A summary of the proposed 
activities to ensure representation of the 
target racial and ethnic minority 
community or population in planning 
and implementing the project. 

2. A description of how the racial/ 
ethnic minority community or 
population for which needs will be 
assessed will be identified and 
prioritized. How many needs 
assessments are proposed? How will the 
cooperation and assistance of CBOs. 
health departments, and other 
organizations serving the target racial 
and ethnic minority population be 
secured? 

3. A description of how scientific 
input and support will be obtained for 
planning, implementing, monitonng. and 
evaluating the needs assessments and 
targeted technical assistance. 

4. A description of how the needs 
assessments will be carried out: which 
prevention needs will be assessed: what 
sources of information will be used; and 
what procedures will be used to collect 
and analyze information about the 
needs of the target racial/ethnic 
minority community or population and 
the needs and capacities of 
organizations and agencies serving 
them. 

5. The timeframe for the needs 
assessments. 

6. A description of how the findings of 
the needs assessments will be 
documented (e.g., case study format, 
report of findings, other publication). 

7. The procedures for developing and 
implementing the targeted technical 
assistance and training programs for 
both the short (within the next 12 
months) and long term (5 year period). 

8. The plan for evaluating the 
assessments and the resulting technical 
assistance and training programs. 

1. Organizations seeking funding for 
community intervention programs (HIV/ 


STD applicants only) should provide the 
following information (Not to exceed 5 
pages): 

1. A summary of the proposed 
activities to ensure representation of the 
target racial/ethnic minority community 
or population in planning and 
implementing the project. 

2. A description of how scientific 
input and support will be obtained for 
planning, monitoring, implementing, and 
evaluating the community intervention 
program. 

3. A description of the target racial 
and ethnic minority community or 
population and information regarding 
the community’s or the population's 
acceptance of safer behaviors (sex and 
drug use) and HIV prevention services. 

4. A description of the target 
community norms and the specific 
behaviors the applicant is intending to 
influence. Summarize how these specific 
norms were identified and given 
priority. What ethnographic or other 
research has been accomplished or 
consulted that supports this 
determination? 

5. A summary of the plan for 
identifying and describing the structural, 
environmental, behavioral, and 
psychosocial facilitators and barriers to 
risk reduction. 

6. A description of existing related 
prevention services for the target racial 
and ethnic minority community or 
population. 

7. A description of the proposed 
procedures for developing or 
implementing the interventions intended 
to influence perceptions of community 
norms. 

). Attachments (Attach, at a minimum, 
the following documents): 

1. Proof of the applicant organization’s 
non-profit status. 

2. A copy of the applicant 
organizations's Articles of 
Incorporation, Bylaws, or Board 
resolution authorizing activities within a 
region or the nation. 

3. A list of participating offices, 
affiliates, or organizations. 

4. A list of the members of the Board 
or Governing body for the applicant and 
participating affiliates, chapters, and 
organizations, and their race/ethnicity. 

5. A list of current and proposed staff 
and their race/ethnicity, their area of 
expertise, and relevant experience. 

6. Evidence of collaboration/ 
coordination with afHliates, 
participating minority organizations, 
state/local health departments, and 
other organizations and agencies. 

Evaluation Criteria 

Eligible applications submitted under 
this announcement will be evaluated 


through a competitive review process 
which will include review of an 
application describing and justifying the 
proposed program and may also include 
a predecisional site visit conducted by 
CDC staff to evaluate organizational 
capacities and technical assistance 
needs. 

A. Application Review and Evaluation 
Criteria 

Applicants may apply for funding to 
support national or regional technical 
assistance and training programs under 
any of the funding categories (HIV, 
Immunization, and TB) and propose to 
undertake one or more of the optional 
priority activities. 

The CDC-convened committees will 
evaluate each application on an 
individual basis according to the 
following criteria: 

1. The extent to which the applicant 
documents experience in providing (I) 
HIV/STD, (II) immunization, or (III) TB 
technical assistance and training from a 
national or regional level to 
organizations and agencies serving 
racial and ethnic minority populations. 
(20 points) 

2. The extent to which the applicant 
documents other relevant experience in 
providing technical assistance and 
training on public health issues other 
than HIV/STD. Immunization orTB 
from a national or regional level to 
racial and ethnic minority populations. 
(10 points) 

3. The extent to which the applicant 
demonstrates and documents its 
understanding of the types, magnitude, 
and priority of the unmet prevention 
needs of the target racial and ethnic 
minority communities, populations, 
organizations and agencies that will be 
addressed through the proposed 
program. (15 points) 

4. The extent to which the proposed 
objectives are specific, measurable, 
time-phased, consistent with the 
program purpose and the proposed 
activities, and consistent with the 
applicant organization's overall mission. 
(10 points) 

5. The quality of the applicant’s plan 
for conducting program activities and 
the likelihood that the proposed 
methods will be successful in achieving 
proposed objectives. (25 points) 

6. The extent to which the applicant 
demonstrates support and intended 
collaboration on the program plan and 
activities from CBOs. health 
departments, organizations and agencies 
serving racial and ethnic minority group 
populations. (10 points) 

7. The extent to which the evaluation 
plan measures the achievement of 
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program objectives and monitors the 
implementation of proposed activities. 

(10 points) 

B. Predecisiona! Site Visits 

Site visits may be conducted before 
final funding decisions are made by 
CDC. Only the organizations with high 
ranking applications will be visited. 
During the visit. CDC staff will meet 
with project staff, a representative of the 
board of directors, and other outside 
consultants to assess the applicant’s 
ability to implement the proposed 
program, review the application and 
program plans for current or planned 
activities: and determine the special 
programmatic conditions and technical 
assistance requirements of the 
applicant As part of these visits, CDC 
and its consultants may visit state/local 
health departments and CBOs serving 
the geographic area in which the 
program will be implemented. 

Executive Order 12372 Review 

Applications are subject to 
IntergovenunentaVReview of Federal 
Programs as governed by Executive 
Order 12372. E.0.12372 sets up a system 
for state and local government review of 
proposed Federal assistance 
applications. Applicants should contact 
their state Single Point of Contacts 
(SPOCs) as early as possible to alert 
them to the prospective applications and 
to receive instructions on the state 
process. For proposed projects that 
serve more than one state, the applicant 
should contact the SPOC for each state 
served. A current list of SPOCs is 
included in the application kit. If SPOCs 
have any state process 
recommendations on applications 
submitted to CDC. they should forward 
them no later than 60 days after the 
application deadline, to Clara M. 
Icnkins, Grants Management Officer, 
Grants Management Branch, 
Procurement and Grants Office, Centers 
for Disease Control, 255 East Paces 
Ferry Road, NE.. room 300, Atlanta, GA 
30305. The CDC does not guarantee to 
accommodate or explain state process 
recommendations it receives 60 days 
after that date. 

Catalog of Federal Domestic ABsistance 

The Catalog of Federal Domestic 
Assistance Numbers are 93.939, HIV 
Prevention Activities—^Non-govemmental 
Organization Based: 93.185, Immunization 
Research, Demonstration. Public and 
Professional Education; 93.947. Tuberculosis 
Demonstration, Research, Public and 
Professional Fxiucation. 


Other Requirements 

A. Review of Materials 

HIV funding recipients must comply 
with the terms and conditions in the 
document entitled Content of AIDS- 
Related Written Materials, Pictorials. 
Audiovisuals, Questionnaires, Survey 
Instruments, and Educational Sessions 
in Centers for Disease Control 
Assistance Programs [June 1992) and 
must establish or use existing program 
review panels. At least one member of 
each funded organization’s panel must 
also be a designated representative of a 
state or local health department. The 
names of review panel members must be 
listed on the Assurance of Compliance 
Form CDC 0.113. Cooperative agreement 
recipients must provide to CDC, as 
attachments to quarterly progress 
reports, signed statements of the 
chairperson of the Program Review 
Panel specifying the vote for approval or 
disapproval for each proposed item or 
activity that is subject to this guidance. 

B. Requirement for a Certified Public 
Accountant 

The services of a certified public 
accountant licensed by the Stale Board 
of Accountancy or equivalent roust be 
retained throughout the budget period as 
a part of the recipient’s staff or as a 
consultant to the recipient’s accounting 
personnel. These services may include 
the design, the implementation, and the 
maintenance of an accounting system in 
which to record receipts and 
expenditures of Federal funds, in 
accordance with accounting principles. 
Federal regulations, and cooperative 
agreement terms. 

The funds claimed by the recipient for 
reimbursement under this cooperative 
agreement must be audited by an 
independent certified public accountant. 
This audit must be performed within 60 
days after the budget period, or at the 
close of an organization's fiscal year. 

The audit must be performed in 
accordance with generally accepted 
auditing standards (established by the 
American Institute of Certified Public 
Accountants), governmental auditing 
standards (established by the General 
Accounting Office), and Office of 
Management and Budget Circular A-133. 

C. Confidentiality of Records 

All identifying information obtained 
in connection with the provision of 
services to any person in any program 
that is being carried out with a 
cooperative agreement made under this 
announcement shall not be disclosed 
unless required by a law of a state or 
political subdivision or unless written. 


voluntary informed consent is provided 
by persons who receive services. 

Paperwork Reduction Act 

Projects that involve the collection of 
information from 10 or more individuals 
and funded by this cooperative 
agreement are subject to review by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act. 

Application and Submission Deadline 

The original and two copies of the 
application (Form PHS-5161-1) must be 
submitted to Clara M. Jenkins, Grants 
Management Officer. Grants 
Management Branch. Procurement and 
Grants Office. Centers for Disease 
Control. 255 East Paces Ferry Road. NE., 
room 300, Mailstop E-14, Atlanta, GA 
30305 on or before 60 days following 
publication. 

A. Deadline 

Applications meet the deadline if they 
are either received on or before the 
deadline date or sent on or before the 
deadline date and received in time for 
submission to the independent review 
committee. (Applicants must request a 
legibly dated U.S. Postal Service 
postmark or obtain a legibly dated 
receipt from a commercial carrier or the 
U.S. Postal Service. Private metered 
postmarks will not be acceptable as 
proof of timely mailing.) 

B. Late Applications 

Applications that do not meet these 
criteria are late. Late applications will 
not be considered in the current 
competition and will be returned to the 
applicant. 

Where to Obtain Additional Information 

Information on application procedures 
may be obtained from Albertha Carey. 
Grants Management Specialist. Grants 
Management Branch, ^ocxirement and 
Grants Office. Centers for Disease 
Control, 255 East Paces Ferry Road, NE. 
room 300, Atlanta, GA 30305, (404) 842- 
6575. 

I, HIV Prevention 

Programmatic technical assistance 
may be obtained from Jack Kirby, 
Division of Sexually Transmitted 
Diseasea/Human Immunodeficiency 
Virus Prevention (DSTD/HTVP), 

National Center for Prevention Services. 
Centers for Disease Control. Atlanta. 

GA 30333. (404) 639-0500. 

//. Immunization 

Programmtic technical assistance may 
be obtained from Karen White. Division 
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of Immunization, National Center for 
Prevention Services. Centers for Disease 
Control, Atlanta. GA 30333, (404) 639- 
1867. 

Ill, TB Prevention and Treatment 

Programmatic technical assistance 
may be obtained from Harry Stem, 
Division of Tuberculosis Elimination. 
National Center for Prevention Services. 
Centers for Disease Control. Atlanta, 

GA 30333. (404) 639-2501. 

Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report: Stock No. 017-001-00474-0) or 
Healthy People 2000 (Summary Report: 
Stock No. 017-001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office. 

Washington, DC 20402-9325. (Telephone 
(202) 783-3238). Information on standard 
immunization practices and the national 
plan to combat Tuberculosis may also 
be obtained by vsrriting CDC. For your 
information, the HIV, Immunization, and 
TB-related objectives are included in the 
application kit. 

Dated: October 6.1992. 

Robert L. Foster, 

Acting Associate Director for Management 
and Operations, Centers for Disease Control, 
|FR Doc. 92-24746 Filed 10-9-92; 8:45 am] 
BIUtMO CODE 4160-1S-M 


Food and Drug Administration 

Advisory Committee; Amendment of 
Notice 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration is announcing an 
amendment to the agenda of a meeting 
of the Vaccines and Related Biological 
Products Advisory Committee which is 
scheduled for October 28 and 29.1992. 
This meeting was announced in the 
Federal Register of September 28.1992 
(57 FR 44573). The change is being made 
to delete one agenda item and replace it 
with another. There are no other 
changes. This amendment will be 
announced at the beginning of the open 
portion of the meeting. 

FOR FURTHER INFORMATION CONTACT: 
Anna J. Baldwin. Center for Biologies 
Evaluation and Research (HFB-5). Food 
and Drug Administration. 8800 Rockville 
Pike, Bethesda. MD 20892. 301-295-8226. 
SUPPUEMENTARY INFORMATION: In the 
Federal Register of September 28.1992 
(57 FR 44573), FDA announced that a 
meeting of the Vaccines and Related 
Biological Products Advisory Committee 
would be held on October 28 and 29, 


1992. On page 57 FR 44573 at 44574, 
column 1, the open committee 
discussion portion of the agenda is 
amended as follows: 

Open committee discussion. On 
October 28,1992. the committee will 
discuss a DTP/Haemophilus b 
combination vaccine (Lederle 
Laboratories) and two Haemophilus b 
conjugate vaccines (Merck. Sharp, and 
Dohme, Pasteur-Merieux). On October 
29,1992, the committee will discuss a 
vaccine for the prevention of typhoid 
fever (Pasteur-Merieux). 

Dated: October 5.1992. 
fane E. Heiuiey, 

Deputy Commissioner for Operations. 

(FR Doc. 92-24699 Filed 10-9-92: 8:45 ami 

BILLING CODE 4ieO-01-F 


Health Care Financing Administration 

Public Information Collection 
Requirements Submitted to the Office 
of Management and Budget for 
Clearance 

AGENCY: Health Care Financing 
Administration, HHS. 

The Health Care Financing 
Administration (HCFA), Department of 
Health and Human Services, has 
submitted to the Office of Management 
and Budget (OMB) the following 
proposals for the collection of 
information in compliance with the 
Paperwork Reduction Act (Pub. L. 96- 
511). 

1. Type of Request New; Title of 
Information Collection: Impact of Home 
Health Care Plan Management and 
Evaluation, Home Care Quality Study; 
Form Number: HCFA-R-146; Use: 
Results of this study will permit HCFA 
to examine the impact of providing care 
plan management and evaluation as a 
Medicare home health treatment 
following the acute phase of a home 
health stay on access to care, quality of 
care, and the use of Medicare services; 
Frequency: One-time; Respondents: 
Individuals/households, businesses/ 
other for-profit, and non-profit 
institutions; Estimated Number of 
Responses: 6,780; A verage Hours per 
Response: .16; Total Estimated Burden 
Hours: 1.085. 

2. Type of Request Reinstatement; 
Title of Information Collection: End- 
Stage Renal Disease (ESRD) Medical 
Case Review; Form Number: HCFA-R- 
1; Use: Sections 1881(c)(2) (E) and (F) of 
the Social Security Act require ESRD 
network organizations to perform 
reviews of ESRD facilities, utilizing 
defined standards of care to assure that 
ESRD beneficiaries receive proper 
medical care; Frequency: Monthly; 


Respondents: Individuals/households, 
businesses/other for-profit. Federal 
agencies/employees, non-profit 
institutions, and small businesses or 
organizations; Estimated Number of 
Responses: 216; A verage Hours per 
Response: 16; Total Estimated Burden 
Hours: 3,456 (reporting) and 21,600 
(recordkeeping) for a total of 25,056. 

3. Type of Request Revision; Title of 
Information Collection: Medicare/ 
Medicaid Hospital Swing-Bed Survey 
Report Form; Form Numbers: HCFA- 
1537C and 605; Use: In order to 
participate in the Medicare program as a 
“swing-bed” hospital, a provider must 
meet Federal standards. This form will 
be used by State survey agencies to 
record providers* compliance with the 
standards and report this information to 
the Federal Government; Frequency: 
Annually; Respondents: State/local 
governments; Estimated Number of 
Responses: 1,500; Average Hours per 
Response: 5; Total Estimated Buiden 
Hours: 750, 

4. Type of Request Reinstatement: 
Title of Information Collection: 
Quarterly Medicaid Statement of 
Expenditures; Form Number HCFA-64; 
Use: This form is submitted by Medicaid 
State agencies to report actual program 
benefit costs and administrative 
expenses to HCFA. HCFA uses the 
information to compute the Federal 
financial participation (FFP) for the 
States' Medicaid program costs; 
Frequency: Quarterly; Respondents: 
State/local governments: Estimated 
Number of Responses: 228; Average 
Hours per Response: 47.5; Total 
Estimated Bu^en Hours: 10,830. 

5. Type o//?eqi/esL* Reinstatement; 
Title of Information Collection: 

Medicaid Program Budget Report; Form 
Number HCFA-37 (formerly HCFA-25); 
Use: This form is prepared by the State 
Medicaid agencies and is used by HCFA 
for (1) developing national Medicaid 
budget estimates. (2) quantifying budget 
assumptions, and (3) issuing quarterly 
Medicaid Grant Awards; Frequency: 
Quarterly; Respondents: State/local 
governments; Estimated Number of 
Responses: 228: Average Hours per 
Response: 35: Total Estimated Burden 
Hours: 7,980. 

6. Type of Request Reinstatement; 

Title of Information Collection: 
Information Collection Requirements in 
Final Peer Review Organization (PRO) 
Sanction Regulations—42 CFR 
1004.40(c). 1004.50(a). (b). and (c), 
1004.60(a) and (b). and 1004.70(a) and 
(b); Form Number HCFA-R-65; Use: 

The PRO is responsible for identifying 
situations where obligations are 
violated and afford the practitioner or 
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other person notice of the violation and 
the opportunity to discuss them. These 
requirements describe the notices to be 
sent and the report that is sent to the 
Office of the inspector General (OIG) if 
violations are not resolved. The report 
to the OIG assists the OIG in making its 
final decision; Frequency: On occasion; 
/iespondenlls: Businesses/other for profit 
and small businesses or organizations; 
Estimated Number of Responses: 1,060; 

A veroge Hours per Response: 28.4; Total 
Estimated Burden Hours: 30,104. 

7. Type of Request: Reinstatement; 
Title of Information Collection: 
Information Collection Requirements in 
42 CFR 498, Appeals Procedures for 
Determinations That Affect 
Participation in Medicare; Form 
Number HCFA~R-103; Use: The Social 
Security Act provides for a hearing for 
any institution or agency dissatisfied 
with a Medicare program determination. 
This rule sets forth the procedures for 
appeals on determinations that affect 
participation of providers, suppliers, etc. 
in the program; Frequency: On occasion; 
Respondents: Individuals/households, 
businesses/other for profit, and .small 
businesses or organizations; Estimated 
Number of Responses: 60; A verage 
Hours per Response: 5; Total Estimated 
Burden Hours: 300. 

8. Type of Request’ Extension; Title of 
Information Collection: Request for 
Medical Review Information for Part B 
Intermediary Outpatient Therapy Bills 
and Other Part B Outpatient Bills; Form 
Numbers: HCFA-700-701. 9027; Use: 
Medicare contractors require certain 
medical information to determine that 
requirements for Medicare coverage are 
met. The information Is used to 
determine if billed services are payable 
in accordance with Medicare law, 
regulations, and guidelines. The services 
in question may be provided by 
hospitals. SNFs, CORFs.^RHC, Hospices, 
ESRD facilities and Christian Science 
hospitals and SNFs; Frequency: On 
occasion; Respondents: Non-profit 
institutions, businesses/other for profit, 
and small businesses or organizations; 
Estimated Number of Responses: 
2,100,000; Average Hours per Response: 
.25; Total Estimated Burden Hours: 
525.000. 

9. Type of Request New; Title of 
Information Collection: Medicaid— 
Limitations on Provider-related 
Donations and Health Care-related 
Taxes; Limitations on Payments to 
Disproportionate Share Hospitals; Form 
Number HCFA-R-148; Use: As a result 
of sections 2. 3. and 4 of Public Law 102- 
234. States are required to report 
information related to provider-related 


tax and donation programs and 
aggregate disproportionate share 
hospital payments. These requirements 
implement the statutory requirements; 
Frequency: On occe^ion; Respondents: 
State/local governments; Estimated 
Number of Responses: 224; Average 
Hours per Response: 34.43; Total 
Estimated Burden Hours: 7,712. 

Additional Information or Comments: 
Call the Reports Clearance Office on 
410-966-5536 for copies of the clearance 
request packages. Written comments 
and recommendations for the proposed 
information collections should be sent 
directly to the following address: 0MB 
Reports Management Branch, Attention: 
Allison Eydt, New Executive Office 
Building, room 3208, Washington, DC 
20503. 

Dated: October 5,1992. 

WilUani Toby, Jr.. 

Acting Deputy Administrator, Health Care 
Financing Administration. 

[FR Doc. 92-24702 Filed 10-9-92; 8:45 am) 
BlLirNQ COOe 4120-03-y 


Health Resources and Services 
Administration 

Filing of Annual Report of Federal 
Advisory Committee 

Notice is hereby given that pursuant 
t© section 13 of Public Law 92-463, the 
Annual Report for the following Health 
Resources and Service Administration’s 
Federal Advisory Committee has been 
filed with the Library of Congress: 

Advisory Committee on Infant 
Mortality Copies are available to the 
public for inspection at the Library of 
Congress New.spaper and Current 
Periodical Reading Room, room 1026, 
Thomas Jefferson Building. Second 
Street and Independence Avenue. SE.. 
Wasliington, DC. Copies may be 
obtained from: Ms. Kyungeun Carol 
Han. FHiblic Health Analyst, Office of 
the Planning, Evaluation and 
Legislation. Health Resources and 
Services Administration, room 14-22, 
Parklawn Building. 5600 Fishers Lane, 
Rockville. Maryland 20857, Telephone 
(301) 443-1900. 

Dated: October 6.1992. ^ 

Jackie £. Baum. 

Advisory Committee Management Officer, 
HRSA. 

(FR Doc. 92-24700 Filed 10-9-92; 8:45 am) 

BILUI4Q COOE 4t60-1S-«l 


DEPARTMENT OF THE INTERIOR 

National Park Service 

Completion of Inventory of Native 
American Human Remains and 
Associated Funerary Objects From 
Four Sites in Tuolumne County, 
California, In the Possession of the 
Cattfomla Department of Parks and 
Recreation 

AGENCY: National Park Service. Interior. 
action; Notice. 

Notice is hereby given in accordance 
with provisions of the Native American 
Graves Protection and Repatriation Act. 
25 U.S.C. 3003(d), of the completion of 
the inventory of human remains and 
associated funerary objects from four 
sites in Tuolumne County, California, in 
the possession of the California 
Department of Parks and Recreation. 
Representatives of culturally affiliated 
Indian tribes are advised that the human 
remains and associated funerary objects 
from Tuoliunne County will be retained 
by the Department at it headquarters 
facility until November 12,1992, after 
which they may be repatriated to 
culturally affiliated groups. 

The detailed inventory and 
assessment of the human remains and 
associated funerary objects from these 
four Tuolumne County sites has been 
made by the California Department of 
Parks and Recreation curatorial and 
archeological staff, contract specialists 
in physical anthropology and prehistoric 
archeology, and representatives of the 
Tuolumne Band of Me-wuk Indians and 
the Central Sierra Me-Wuk Cultural and 
Historic Preservation Committee. 

Three of the collections [from CA- 
TUO-331. CA-TUO-342. and CA-TUO- 
S497 (the Lucas Gulch site)) were 
surface-collected in 1970 prior to 
flooding of the Don Pedro reservoir. The 
collection from CA-TUO-342 contains 
one human tooth which is probably late 
prehistoric or protohistoric, based on a 
desert side-notched point and oh'vella 
disc beads found during the survey. The 
collection from CA-TTJO-331. a small 
village site with many bedrock mortar 
pits, and the collection form CA-TUO- 
S497 each contain one human bone 
fragment which are presumed to be late 
prehistoric or historic based on the 
degree of their preservation. No funerary 
objects have been identified from these 
surface-collections. 

The fourth collection was excavated 
in 1968 from CA-TUO-395 (the 
Columbus Junior College site). The 
collection includes one cremation, two 
burials, and 60.050 funerary objects. 
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most of which are fire-exposed beads. 
The burials date from ab^t 1860. 

Two of the collections, CA-TUO-342 
and CA-TUO-395, are clearly 
identifiable as being affiliated with the 
historic Central Sierra Miwok pec^le, as 
they come from known historic or late 
prehistoric village sites and have 
artifacts which are consistent with this 
attribution. The two other collections, 
from CA-TUO-331 and CA-TUO-S497, 
can reasonably be believed to be 
affiliated with the historic Central Sierra 
Miwok people as they were collected 
from an area believed by archeologists 
to be inhabited by the Central Sierra 
Miwok since about AD 1400, with no 
contradictory evidence of the presence 
of another group. 

This notice hits been sent to officials 
of the Tuolumne Band of the Me-wuk 
and the Central Sierra Me-%vuk Cultural 
and Historic Preservation Committee. 
Representatives of any other Indian 
group which believes itself to be 
culturally affiliated with the human 
remains and associated funerary objects 
from these four Tuolumne County 
collections should get in touch with 
Pauline Grenbeaux Spear, Committee on 
Repatriation. P.O. Box 942896, 
Sacramento, CA 94296-0001. (916) 324- 
6800 before November 12,1992. 

Dated: October 6.1992. 

Francis P. McManamon, 

Departmental Consulting Archeologist, Chief, 
AnJieo/ogicaJ Assistance Division. 

[VR Doc. 92-24760 Filed 10-9-92; 8:45 am] 
BtUJNO COOC 4310-7(MI 


National Register of Historic Places; 
Notification of Pending Nominations 

Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before 
October 3,1992. Pursuant to § 60.13 of 30 
CFR part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, P.O. Box 37127, Washington, DC 
20013-7127. Written comments should 
be submitted by October 28,199Z 
Beth L. Savage, 

Acting Chief of Registration, National 
Register. 

ARKANSAS 

Marioo Cotmty 

Cold Springs School (Public Schools in the 
Ozarks MPS), Cold Spring Hollow, just E of 
Buffalo R.. Big Flat vidnfty. 92001494 


Waahlngtoo County 

Prairie Grove Battlefield (Boundary 
Increase), US 62 N side. E of Prairie Grove. 
Prairie Grove vidnity, 92001523 

CALIFORNIA 

Los Angeles County 

Mount Lowe Railway, N of Altadena in 
Angeles NP, Altad^a vicinity. 92001522 

FLORIDA 

Duval County 

Woman's Club of Jacksonville, 861 Riverside 
Ave., lackaooville, 0200150S 
Young Men's Hebrew Association, 712 W. 
Duval St., Jacksonville. 92001488 

GEORGIA 

Coweta County 

Goodwyn—Bailey House, 2295 Old Poplar 
Rd.. Newnan. 92001520 

KENTUCKY 

Carter County 

OliveHiUCBrODepot, Railroad St. S side. 

W of jcL with Plum St., Olive Hill, 92001487 

Monroe County 

Evans, Thomas P., House, 701 N. Main St. 
Tompkinsville. 92001488 

LOUISIANA 

Ouachita Parish 

SL James United Methodist Church. 916 
Adams St, Monroe. 92001519 

Richland Parish 

Rayville High School 109 Madeline St., 
Rayville, 92001491 

MAINE 

Androscoggin County 

Big Ram Site (Androscoggin River Drainage 
Prehistoric Sites MPS), Address Restricted 
Ram Island vidnity. 92001515 
C. Varney Site (Androscoggin River Drainage 
Prehistoric Sites MPS), Address 
Restricted, Keens Mills vicinity, 92001614 
Cope Site (Androscoggin River Drainage 
Prehistoric Sites MPS), Address 
Restricted West Leeds vicinity, 92001511 
Irish Site (Androscoggin River Drainage 
Prehistoric Sites MPS), Address 
Restricted Bast Auburn vidnity. 92001517 
Moyer Site (Androscoggin River Drainage 
Prehistoric Sites MPS), Address 
Restricted, Keens Milii vicinity. 92001518 
Quartz Scraper Site (Androscoggin River 
Drainage Prehistoric Sites MPS). Address 
Restricted Keens Mills vicinity. 92001506 
Wilson I Site (Androscoggin River Drainage 
Prehistoric Sites MPS). Address 
Restricted East Auburn vicinity. 92001512 
Wood Island Site (Androscoggin River 
Drainage Prehistoric Sites MPS). Address 
Restricted Keens Mills vidnity. 920015010 

Oxford County 

Rum ford Falls I—IV Site (Androscoggin 
River Drainage Prehistoric Sites MPS), 
Address Restricted South Romford vidnity. 
92001513 

Rumord Falls V Site (Androscoggin River 
Drainage Prehistoric Sites MPS), Address 


Restricted, South Rumford vidnity, 
92001513 

Smith / Site (Androscoggin River Drainage 
Prehistoric Sites MPS), Address 
Restricted Rumford vidnity. 92001506 

Smith II Site (Androscoggin River Drainage 
Prehistoric Sites MPS), Address 
Restricted, Rumford Center vicinity, 
92001510 

Town of Rumford Site (Androscoggin River 
Drainage [^historic Sites MPS), Address 
Restricted Rumford vicinity, 92001507 

MiaOGAN 

Eaton County 

Sun field Grand Army of the Republic Post 
No. 283 Hall 115 Main St.. Sunlieid 
92001502 

Sanilac County 

SPORT (tug) Shipwreck Site, Address 
Restricted, Lexington vidnity. 92001503 

MISSISSIPPI 

Oktibbeha County 

Bell House, 1280 MS 25 S.. Starkville. 
92001480 

NEW JERSEY 

Somerset County 

Raritan Bridge (Meta! Truss Bridges in 
Somerset County MPS), Nevius St over 
Raritan R„ Bridgewater and Hillsborough 
Townships, Raritan, 92001526 

Sussex County 

Newton Town Plot Historic District, Roughly. 
Church St, Park PL and Spring St from 
Main St to High St and Main and fhgh 
from Church to Spring, Newton, 92001521 

OHIO 

Montgomery County 

Schantz Pork Historic District, Roughly 
bounded by Far Hills, Irving, Mahart and 
Scbenck Aves., Oakwood 92001492 

Summit County 

Boston Mills Historic Districl Roughly. 
Riverview, Boston Mills and Stanford Rds. 
and Main St.. Boston Mills. 92001490 

PENNSYLVANIA 

Adams County 

Spangler-Benner Farm, 230 Benner Rd. Mt 
Joy Township. Gettysburg vidnity, 
92001493 

Allegheny County 

Lobb's Cemetery and Yohogania County 
Courthouse Site [Whiskey Rebellion 
Resources in Southwestern Pennsylvania 
MPS), Calamity HoUow Rd at Lobb's Run, 
Jefferson Borough. West Elizabeth vidnity. 
92001501 

Bedford County 

Defibaugh Tavern (Whiskey Rebellion 
Resources in Southwestern Pennsylvania 
MPS), US 30 N side, E of Bedford. Snake 
Spring Valley Township. Bedford vicinity. 
92001496 
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Fayette County 

Habb, Andrew, House [Whiskey Rebellion 
Resources in Southwestern Pennsylvania 
MPSJ, Off PA 166 N of Ma&ontown. 

German Township. Masontown vicinity, 
92001497 

US Post Office — Connellsville, 115 N. Arch 
St.. Connellsville. 92001495 

Green County 

Crawford, William, House (Whiskey 
Rebellion Resources in Southwestern 
Pennsylvania MPSJ, Off jet. of Bfo%vn’9 
Ferry Rd. and Stevenson's Ln., Cumberland 
Township. Carmichaels vicinity, 92001496 

Washington County 

Huffman Distillery Chopping Mill [Whiskey 
Rebellion Resources in Southwestern 
Pennsylvania MPSJ, LR 62155.2 mi. N of 
jet. with PA 917, Somerset Township. 
Cokebuig vicinity, 92001499 

Mingo Creek Presbyterian Church and 
Churchyard [Whiskey Rebellion Resources 
in Southwestern Pennsylvania MPSJ. |ct. of 
PA 88 and Mingo Church Rd., Union 
Township. Courtney vicinity. 92001500 

VERMONT 

Caledona County 

Gilkerson, William and Agnes, Farm, Town 
Hwy. 5 W of jet. with US 5. Barnett. 
92001504 

Orange County 

Post Mills Church, VT 244 E of jet. with VT 
113, Thetford. 92001489 

Rutland County 

Mission of the Church of Our Savior. Mission 
Farm Rd.. Sherburne, 92001479 

Windsor County 

Bridgewater Comers Bridge (Metal Truss, 
Masonry and Concrete Bridges in Vermont 
MTS). VT lOOA over the Ottauquechee R.. 
Bridgewater. 92001525 

West Hartford Bridge (Metal Truss. Masonry 
and Concrete Bribes in Vermont MPS), 
Town Hwy. 14 at VT 14 over the White R., 
Hartford, 92001524 

WEST VIRGINIA 

Brooke County 

Browm. Danforth, House. 555 Washington 
Pike (US 27), Wellsburg vicinity. 02001484 

Inn at Fowlerstown. 1001 Washington Pike 
(WV 27). Wellsburg vicinity. 92001483 

Greenbrier County 

Blue Sulphur Springs Pavilion. Co. Bt- 25.9 
mi. N of Alderson. Blue Sulphur Springs. 
92001481 

)ackson County 

Clerc—Carson House. 121 North St.. Ripley. 
92001482 

Marshall County 

McMechen Lockmaster Houses on the Ohio 
River, 623—625 Grant St. McMechen. 
92001485 

IFR Doc. 92-24761 Filed 10-9-92: 8:45 am| 

BILUNG CODE 4910-70-11 


Office of Surface Mining Reclamation 
and Enforcement 

Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 

The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). Copies of the 
pTX)po8ed collection of information and 
related form may be obtained by 
contacting the Bureau's clearance officer 
at the phone number listed below. 
Comments and suggestions on the 
proposal should be made directly to the 
bureau clearance officer and to the 
Office of Management and Budget. 
Paperwork Reduction Project 
(1029-0030), Washington. DC 20503. 
telephone 202-395-7340. 

Title: State Process for Designating 
Areas Unsuitable for Surface Coal 
Mining Operations. 30 CFR part 754, 

OMB Approval Number: 1029-0030. 

Abstract: This part establishes the 
minimum requirements for designating 
areas as unsuitable for all or certain 
types of surface coal mining operations. 
The information requested will be used 
by the regulatory authority to make its 
decision to approve or disapprove a 
petition to designate an area as 
unsuitable for surface coal mining or to 
terminate such as designation. The 
information will also be used to 
maintain a data base and inventory 
system. 

Bureau Form Number: None. 

Frequency: On occasion. 

Description of Respondents: Persons 
petitioning to have land designated as 
unsuitable for surface coal mining 
operations or to have such a designation 
terminated, and State regulatory 
authorities who compile and maintain a 
data base and inventory system. 

Estimated Completion Time: 1756 
hours. 

Annual Response: 6. 

Annual Burden Hours: 10.597 

Bureau Clearance Officer: John A. 
Trelease 202-343-1475. 

Dated: September 2.1992. 

John Mosesso, 

Chief. Division of Technical Services. 

(FR Dc>c. 92-24728 Filed 10-9-92; 8:45 am) 

BILUNQ CODE 431S-05-M 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agency for International Development 

Advisory Committee on Voluntary 
Foreign Aid Meeting 

Pursuant to the Federal Advisory 
Committee Act, notice is hereby given of 
a meeting of the Advisory Committee on 
Voluntary Foreign Aid (ACVFA) on: 
Date; November 17-18,1992 
Location; U.S. Department of State 
This meeting is the second in a two- 
meeting module which will examine the 
A.I.D./PVO relationship from the 
perspective of U.S. private voluntary 
organizations. The purpose of the 
meeting will be to examine the 
operational considerations of this 
relationship. Members of the committee 
and persons attending will hear from a 
variety of PVO, cooperative 
development and foundation 
representatives in this regard. 

The meeting is free and open to the 
public. However, notification by Friday. 
November 13.1992, through the advisory 
committee headquarters is required. 

Persons wishing to attend the meeting 
must call Theresa Graham or Suasan 
Saragi (703) 351-0202, or facsimile (703) 
351-0212. Persons attending must 
include their name, organization, birth 
date and social security number for 
security purposes. 

Dated: September 29,1992. 

Lou Stamberg, 

Deputy Assistant Administrator, Office of 
Private and Voluntary Cooperation (Actingf 
Bureau for Food and Humanitarian 
Assistance. 

(FR Doc. 92-24776 Filed 10-9-92: 8:45 am| 

BILLING CODE ei16-01-M 


DEPARTMENT OF JUSTICE 
Lodging of Proposed Consent Decree 

A proposed Consent Decree in United 
States v. American Seating Co., et aL 
No. 91-C-0835-S, was lodged with the 
United States District Court for the 
Western District of Wisconsin on 
September. 15,1992. The Consent 
Decree is a cost recovery decree under 
the Comprehensive Environmental 
Response. Compensation, and Liability 
Act as amended ("CERCLA"), and 
resolves claims of the United States 
under section 107 of CERCLA. 42 U.S.C. 
9607, against four potentially 
responsible parties that arranged for 
treatment or disposal of hazardous 
substances at the Mid-State Disposal 
Landfill Site in Marathon County. 
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Wisconsin. Under the terms of this 
Consent Decree, the defendants will pay 
the United Slates $1,578,958 of its 
unreimbursed res{>onse cost incurred at 
the Site. 

The Department of Justice will receive 
comments relating to the proposed 
Agreed Order Modifying Consent 
Decree for 30 days following the 
publication of this Notice. Comments 
should be addressed to the Assistant 
Attorney General of the Environment 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530, and should refer to United States 
V. American Seating Co„ et aJ„ D.J. Ref. 
No. 90-11-3-392A. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney for the Western District 
of Wisconsin, Office of the United 
States Environmental Protection 
Agency, 111 West Jackson Boulevard, 
Chicago. lUinois 60604, and at the 
Consent Decree Library, 601 
Pennsylvania Avenue, NW., 

Washington, DC 200C4 (202^347-2072). 

A copy of the Consent Decree may be 
obtained in person or by mail from the 
Consent Decree Library, 601 
Pennsylvania Avenue. NW., Box 1097, 
Washington, DC 20004. In requesting a 
copy, please enclose a check in the 
amount of $20.00 (25 cents per page) for 
reproduction costs, payable to the 
Consent Decree Library. 

|ohn C Cniden, 

Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division, 
IFR Doc. 92-24909 Filed 10-9-92;8:45ain| 
BlLtmO coot 4410-0t-« 


Lodging of Consent Decree Pursuant 
to the Comprehensive Environmental 
Response, Compensation, and Liability 
Act 

In accordance with Departmental 
policy. 20 CFR 50.7, notice is hereby 
given that a proposed consent decree in 
United States v. Re-Solve Inc., et a/.. 
Civil Action No. 90-10490K. was lodged 
on October 1.1992 with the United 
States District Court for the District of 
Massachusetts. The four settling 
defendants are generators who arranged 
to have hazardous substances sent to 
Re-Solve. Inc, Superfund Site in North 
Dartmouth. Massachusetts for 
treatment. The proposed concent decree 
requires the defendants to pay the 
United States $330,000.00. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 


General for the Environment and 
Natural Resources Division. Department 
of Justice, Washington. DC 20530, and 
should refer to United States v. Re^ 
Solve, Inc., et a!., DJ. reference #90-11- 
2-58A 

The proposed concent decree may be 
examined at the Office of the United 
States Attorney for the District of 
Massachusetts, 1107 J.W. McCormack 
Building, POCH. Boston, Massachusetts; 
the Region 1 Office of the Environmental 
Protection Agency. John F. Kennedy 
Federal Building, Boston, 

Massachusetts; and at the Consent 
Decree Library, 601 Pennsylvania 
Avenue NW., Box 1097, Washington, DC 
20004. (202) 347-2072. A copy of the 
proposed consent decree may be 
obtained in person or by mail from the 
Consent Decree Library, fn requesting a 
copy, please enclose a check in the 
amount of $7.50 (25 cents per page 
reproduction costs), payable to the 
Consent Decree Library. 

John C Crudan, 

Section Chief, Environmental Enforcement 
Section, Environment and Natural Resources 
Division. 

|FR Doc. 92-24725 Filed 10-9-92; 8:45 amj 

BILUHQ COOC 44KM>1-M 


Antitrust Division 

U.S. V. Cookson Group, pic, et aL; 
Proposed Rnal Judgment and 
Competitive Impact Statement 

Notice is hereby given pursuant to the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16 (b) through (h), that a 
proposed Final Judgment Stipulation, 
and Competitive Impact Statement have 
been Hied with the United States 
District Court for the District of 
Cohixnbia in United States v. Cookson 
Group, pic, et al. Civil Action No. 92- 
2206. 

The Complaint alleges that the 
proposed acquisition of Hollis 
Automation Co. of Nashua, New 
Hampshire by Electrovert U.S.A. Corp. 
of Providence, Rhode Island violates 
section 7 of the Clayton Act by 
substantially lessening competition in 
the North American high performance 
and mid-range wave soldering machine 
markets. 

Electrovert and Hollis manufacture 
wave soldering machines, which are 
used to attach electronic components to 
a printed circuit board. Electrovert is the 
largest North American producer of mid¬ 
range wave soldering machines in 1991. 
Hollis was the second largest North 
American producer of mid-range wave 
soldering machines in 1991 and the 
largest North American producer of high 


performance wave soldering machines 
In 1991. 

The proposed consent decree would 
require Electrovert to grant North 
American rights to all of Hollis* wave 
soldering technology to two other firms 
presently selling wave soldering 
machines in the United States. The 
technology that would be licensed 
includes Hollis* patented **hot air knife,’* 
a device that improves the quality of 
soldering. 

Public comment is invited within the 
statutory 60-day comment period. Such 
comments, and responses thereto, will 
be published in the Federal Register and 
filed with the Court. Comments should 
be directed to P. Terry Lubeck. Chief, 
Litigation II Section. Antitrust Division. 
Department of Justice, room 10-437, 555 
Fourth Street NW., Washington. DC 
20001 (telephone: (202) 307-0924). 

Joseph H. Widmar, 

Director of Operations. Antitrust Division. 

In the United States District Court for 
the District of Columbia 

United States of America. Plaintiff, v. 
Cookson Group PLC. Electrovert Ltd., and 
Electrovert U.S.A. Corp., Defendants. ludge 
Hogan. 

Filed: September 29.1992. 

Civil Action No. 92 2206. 

Stipulation 

It is hereby stipulated by and between 
the undersigned parties, by their 
respective attorneys, as follows: 

(1) The Court has jurisdiction over the 
subject matter of this action and over 
each of the parties hereto, and venue of 
this action is proper in the District of 
Columbia, 

(2) The parties consent that a Final 
Judgment in the form attached hereto 
may be filed and entered by the Court, 
upon the motion of any party or upon 
the Court’s own motion, at any time 
after compliance with the requirements 
of the Antitrust Procedures and 
Penalties Act (5 U.S.C. ie{b>-(h)). and 
without further notice to any part or 
other proceedings, provided that 
plaintiff has not withdrawn its consent, 
which it may do at any time before the 
entry of the proposed Final Judgment by 
serving notice thereof on defendants 
and by filing that notice with the Court. 

(3) The parties shall abide by and 
comply with the provisions of the 
proposed Final Judgment pending entry 
of the Final Judgment. 

(4) In the event plaintiff withdraws its 
consent or if the proposed Final 
Judgment is not entered pursuant to this 
Stipulation, this Stipulation shall be of 
no effect whatever, and the making of 
this stipulation shall be without 
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prejudice to any pyarty in this or any 
other proceedings. 

Dated: September 29.1992. 

For Plaintiff United States of America. 
Charles A. {ones. 

Acting Assistant Attorney General. 
lohn W. Clark. 

Constance K. Robinson. 

P. Terry Lubeck, 
john F. Creaney, 

Attorneys, U.S. Department of fustice. 

Antitrust Division, 

Willie L Hudgins. 

Weeun Wang. 

Erin L Carter. 

|ohn J. Murphy. 

Attorneys, U,S, Department of Justice, 
Antitrust Division, Judiciary Center Budding, 
555 Fourth Street NW., room 10-437, 
Washington. DC20001, (202)307-0931. 

Robert Pitofsky. 

D.a Bar if125332, ArnoldOPorter, 1200New 
Hampshire A venue, NW., Washington, DC 
20036, (202)872-6358, 

Counsel for Cookson Group pic. 

Electrovert Ltd, and 
Electrovert U.S.A. Corporation. 

Stipulation Approved for Filing 
Done this 29lh day of September. 1992. 
Thomas F. Hogan. 

United States District Judge. 

United States of America. Plaintiff, v. 
Cookson Group PLC. Electrovert Ltd., and 
Electrovert U.S.A. Corp.. Defendants. 

Civil Action No. 92-2206. 

Filed: September 29.1992. 

|udge Hogan. 

Final {udgroent 

Whereas plaintiff. United States of 
America, having filed its Complaint 
herein on September 29,1992. and 
plaintiff and defendants, by their 
respective attorneys, having consented 
to the entry of this Final {udgment 
without trial or adjudication of any issue 
of fact or law herein and without this 
Final Judgment constituting any 
evidence against or an admission by any 
party with respect to any such issue; 

And whereas defendants have agreed 
to be bound by the provisions of tlds 
Final Judgment pending its approval by 
the Court: 

And whereas the essence of this Final 
Judgment is prompt licensing of certain 
wave soldering technology to ensure 
that competition in the sale of wave 
soldering machines is not substantially 
lessened; 

And whereas defendents have 
represented to plaintiff that the remedial 
action required below can be 
undertaken and that defendants will 
later raise no claim of financial hardship 
arising out of this Final judgment or the 
license agreements required by this 
Final Judgment a grounds for asking the 


Court to modify any of the provisions 
contained below; 

Now Therefore, before the taking of 
any testimony and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties 
hereto, it is hereby 

Ordered, Adjudged, and Decreed as 
Follows: 

This Court has jurisdiction of the 
subject matter of this action and of each 
of the parties hereto. The Complaint 
states a claim upon which relief may be 
granted against defendants under 
section 7 of the Clayton Act, as 
amended (15 U.S.C. 18). 

11 

As used in this Final judgment; 

A. “Cookson’* means defendant 
Cookson Group pic, each subsidiary and 
division thereof, and each officer, 
director, employee, agent, and other 
person acting for or on behalf of any of 
them. 

D. “Electrovert Ltd.” means defendant 
Electrovert Ltd., each subsidiary and 
division thereof, and each officer, 
director, employee, agent, and other 
person action for or on behalf of any of 
them. 

C. “Electrovert” means defendant 
Electrovert U.S.A. Corp., each 
subsidiary and division thereof, and 
each officer, director, employee, agent, 
and other person acting for or on behalf 
of any of them. 

D. “Hollis” means the Hollis 
automation Co. whose assets were 
acquired by Electrovert on or about 
March 30.1992. 

E. “Wave soldering technology” 
means all intellectual property currently 
owmed by Hollis relating to any wave 
soldering machine, equipment, parts, or 
processes produced, sold, utilized, or 
under development by Hollis, including 
all rights under any patents, patent 
applications, and patent improvements; 
all know-how, design specifications, 
drawings, and parts specifications; and 
a current list of all approved parts 
suppliers. Wave soldering technology 
includes, but is not limited to. Hollis’ hot 
air knife, nitrogen, oil itermix, and 
horizontal conveyor technologies. 

Ill 

A. The provisions of this Final 
judgment shall apply to defendants, to 
each of their successors and assigns, 
and to all other persons in active 
concert or participation with any of 
them who shall have received actual 
notice of this Final judgment by 
personal service or othenvise. 

B. No portion of this Final judgment is 
or has been created for the benefit of 
any third party and nothing herein shall 


be construed to provide any rights to 
any third party. 

C. Cookson. Electrovert Ltd., and 
Electrovert shall require, as a condition 
of the sale or other dispositon of all or 
substantially all of their assets or capital 
stock, that the acquiring party or parties 
agree to be bound by the provisions of 
this Final judgment. 

rv 

A. Electrovert is hereby ordered and 
directed, by no later than 90 days 
following the stipulation by the parties 
as to this Final Judgment, to license in 
perpetuity all North American rights to 
the wave soldering technology to two of 
the following four firms: Technical 
Devices Company, Sensbey 
Incorporated. Soltec International B.V.. 
and ^itz & Hohnerlein. As to each 
proposed licensee it must be 
demonstrated to plaintiffs satisfaction 
and in plaintiffs sole discretion that, in 
view of tlie terms of the proposed 
technology license, the proposed 
licensee has the capability and incentive 
to produce wave soldering machines 
incorporating a “hot air knife” and to 
compete effectively in the sale of such 
wave soldering machines in North 
America within one year from the date 
of the license. If plaintiff objects to any 
proposed licensee, any grant by 
Electrovert of a license to that proposed 
licensee shall not satisfy the 
requirements of this paragraph. 

B. If within 90 days Electrovert has 
not secured the two licenses as required 
by Paragraph IV.A., the Court shall, 
upon application of plaintiff, appoint a 
trustee selected by plaintiff to secure the 
required licenses. The trustee shall have 
the full power and authority to secure 
the licenses, including the power to 
grant worldwide rights to the wave 
soldering technology on such terms as 
are then obtained upon a reasonable 
effort by the trustee and shall have such 
other powers as the Court deems 
appropriate to secure such licenses. 
Defendants shall, as requested, use all 
reasonable efforts to assist the trustee in 
accomplishing the required licensing. 
Defendants shall not object to any 
license by he trustee on any grounds 
other than malfeasance. Any such 
objection by defendants must be 
conveyed in writing to plaintiff and the 
trustee within 10 days after the trustee 
has notified Electrovert of the proposed 
license. 

C. Tlie trustee shall serve at the cost 
and expense of Electrovert, pursuant to 
a fee agreement between them that 
provides for a fixed fee plus an 
incremental fee for each license secured. 
The trustee shall account for all monies 
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derived from the licenses and all costs 
and expenses incurred. After the 
accounting is completed to the parties* 
and the trustee's satisfaction, or upon 
Court approval if the parties and the 
trustee cannot agree, all monies derived 
from the licensing shall be paid to 
Electrovert and the trust shall be 
terminated. The trustee shall have six 
months from the time it receives the 
right to license the wave soldering 
technology to secure the necessary 
licenses. 

D. The trustee shall have full and 
complete access to such personnel, 
books, and records of Electrovert that 
the trustee believes is necessary to 
enable the performance of the trustee’s 
duties. Subject to appropriate 
confid^^ntiality agreements, the trustee 
may disclose to prospective licensees 
such relevant information regarding 
wave soldering technology that the 
trustee believes is necessary to secure 
the aforementioned licenses. 

E. The trustee shall file monthly 
reports with plaintiff, Electrovert. and 
the Court setting forth the trustee’s 
efforts to accomplish the licenses 
ordered by this Final Judgment. If the 
trustee has not accomplished such 
licenses within six months after the 
trustee's appointment, the trustee shall 
thereupon promptly file with the Court a 
report setting forth (1) the trustee's 
efforts to accomplish the required 
licenses and (2) the reasons, in the 
trustee's judgment, why the required 
licenses have not been accomplished. 

To the extent such report contains 
information the trustee deems 
confidential, that portion of the report 
containing the confidential information 
shall not be filed in the public docket of 
the Court. Upon application by plaintiff, 
the Court may, in order to carry out the 
purpose of the trust, extend the term of 
the trust and the term of the trustee's 
appointment by no more than 90 days. 

F. Defendants shall give 60 days 
notice to the Department of Justice prior 
to: 

(1) Acquiring any interest in any 
assets of any person that, at any time 
during the 12 months immediately 
preceding the acquisition, used such 
assets to produce or sell wave soldering 
machines in the United States; 

(2) Acquiring any capital stock, or any 
other securities with voting rights, of 
any supplier of wave soldering 
machines, that at any time during the 
twelve (12) months immediately 
preceding the acquisition had produced 
wave soldering machines for sale in the 
United States; 

(3) Selling or transferring to any firm 
engaged in the production or sale of 
wave soldering machines in the United 


States any of defendants' assets that at 
any time during the 12 months 
immediately preceding the sale or 
transfer were used in the production or 
sale of wave soldering machines in the 
production or sale of wave soldering 
machines in the United States; 

(4) Selling or transferring to any firm 
engaged in the production or sale of 
wave soldering machines in the United 
States any defendant's equity securities 
or any other securities with voting 
rights. 

For the purpose of determining or 
securing compliance with this Final 
Judgment, and subject to any legally 
recognized privilege, from time to time: 

A. Duly authorized representatives of 
the Department of Justice shall, upon 
written request of the Attorney General 
or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice made to any 
defendant at its principal offices, be 
permitted: 

(1) Access during office hours of the 
defendant to inspect and copy all books, 
ledgers, accounts, correspondence, 
memoranda, and other records and 
documents in the possession or under 
the control of the defendant, who may 
have counsel present, relating to any 
matters contained in this Final 
Judgment: and 

(2) Subject to the reasonable 
convenience of the defendant and 
without restraint or interference from it, 
to interview officers, directors, 
employees, agents, or other persons 
acting for or on behalf of the defendant, 
who may have counsel present, 
regarding any such matters. 

B. Upon the written request of the 
Attorney General or of the Assistant 
Attorney General in charge of the 
Antitrust Division, made to any 
defendant’s principal office, the 
defendant shall submit such written 
reports, under oath if requested, with 
respect to any of the matters contained 
in this Final Judgment as may be 
requested. 

C. No information or documents 
obtained by the means provided in this 
Section shall be divulged by any 
representatives of the Department of 
)usti{:e to any person other than a duly 
authorized representative of the 
Executive Branch of the United States, 
except in the course of legal proceedings 
to which the United States is a party 
(including grand jury proceedings), or 
for the purpose of securing compliance 
with this Final Judgment, or as 
otherwise required by law. 

D. If at the time information or 
documents are furnished by any 
defendant to plaintiff, the defendant 
represents and identifies in writing the 


material in any such information o- 
documents to which a claim of 
protection may be asserted under Rule 
26(c)(7) of the Federal Rules of Civil 
Procedure, and the defendant marks 
each pertinent page of such material, 
"Subject to claim of privilege under Rule 
26(c)(7) of the Federal Rules of Civil 
Procedure." then 10 days notice shall be 
given by plaintiff to the defendant prior 
to divulging such material in any legal 
proceeding (other than grand jury 
proceedings) to which the defendant is 
not a party. 

VI 

Jurisdiction is retained by this Court 
for the purpose of enabling plaintiff and 
defendants to apply to this Court at any 
time for such further orders and 
directions as may be necessary or 
appropriate for the construction, 
implementation, or modification of any 
of the provisions of this Final Judgment, 
for the enforcement or compliance 
herewith, and for the punishment of any 
violations hereof. 

VII 

This Final Judgment will expire on 
fifth anniversary of its date of entry. 

VIII 

Entry of this Final Judgment is in the 
public interest 

Dated:_ 


United States District Judge. 

United States of America, Plaintiff, v. 
Cookson Group PLC. Electrovert LTD., and 
Electrovert U.S.A. Corp.. Defendants. 

Civil Action No. 92 2206. 

Filed: September 29.1992 
Judge Hogan. 

Competitive Impact Statement 

Pursuant to section 2(b) of the 
Antitrust Procedures and Penalties Act 
("APPA") (15 U.S.C. 16(b)-{h)). the 
United States of America files this 
Competitive Impact Statement relating 
to the proposed Final Judgment 
submitted for entry with the consent of 
Cookson Group pic, Electrovert Ltd., and 
Electrovert U.S.A Corp. in this civil 
antitrust proceeding. 

I 

Nature and Purpose of the Proceeding 

On September 29.1992, the United 
States filed a civil antitrust complaint 
under section 15 of the Clayton Act, 15 
U.S.C. 25. alleging that the acquisition 
by Electrovert U.S.A. Corp. 
("Electrovert") of the wave soldering 
machine assets of Hollis Automation Co 
("Hollis") violated section 7 of the 
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Clayton Act, as amended. 15 U.S.C. 18. 
The Complaint alleges that the effect of 
the acquisition may be substantially to 
lessen competition in the North 
American high performance and mid¬ 
range wave soldering machine markets.* 
Eleclrovert Ltd. is the largest producer 
of such wave soldering machines, and 
Hollis was the second largest producer. 
The Complaint seeks an order requiring 
Electrovert to divest the wave soldering 
machine assets it acquired from Hollis 
to a purchaser able promptly to replace 
competition lost as a result of the 
acquisition. 

On September 29,1992, the United 
States and the defendants filed a 
Stipulation by which they consented to 
the entry of a proposed Final Judgment. 
Under the proposed Final judgment, 
Electrovert is required to license Hollis* 
wave soldering technology, including 
Hollis' patented hot air knife, * to other 
industry participants. See Section III, 
infra, TTie United States and the 
defendants have agreed that the 
proposed Final Judgment, which is 
designed to eliminate the 
anticompetitive effects arising from 
Electoverf 8 acquisition of Hollis* wave 
soldering machine assets, may be 
entered after compliance with the 
APPA, unless the government 
withdraws its consent after considering 
public comments on the proposal. Entry 
of the proposed Final Judgment will 
terminate the action, except that the 


* Vir'ave sotdering machineB are machines used by 
manufacturers to apply solder to connect electronic 
components to a printed circuit board using a 
pn>ce9s that applies a wave of solder to the under¬ 
side of the boat^. Electronic Hrms and their 
subcontractor assemhlera are the primary 
customers of these machines: apphance. automotive 
and aerospace firms are also significant purchasers. 
Such customers base their purchasing decisions 
upon a variety of technical conaideratians. such as 
throughput, pre-heat capability, solder wave 
configuration, number of waves, computer contrah. 
and conveyor board width. 

High performanca wave soldering machines ore 
used primarily by large assemblers of printed circuit 
boards, which may produce as many as one million 
boards per production run. These machines usually 
have 30to SO percent higher production capacity 
than mid>range machines, and hava greater width 
capacity and computer sophistication. High 
performance wave soldering machines generally sell 
for between $100,000 and $250,000. 

Mtd-range wave soldering machines are us«nf 
primarily by medium-sized assemblers of printed 
circuit boards, which produce hoards In lower 
volumes that high performance machine customers, 
and therefore do not require a machine with as high 
production capaaty. complexity and durability. 

Such customers, however, have sufficient volume 
that they cannot substitute low-end wave soldering 
machines which hove smaller width capacity than 
mid-range machines. K^d-range wave soldering 
machines generally sell for between $25,000 and 
SlOO.tWO. 

* A hot air knife is used to blow excess solder off 
iho surface of the primed circuit board and is used 
lu minimize the defects of soldering. 


Court will retain jurisdiction to construe, 
modify, and enforce the Judgment, and 
to punish any violations. 

11 

Events Giving Rise to the Alleged 
Violation 

On or about March 30.1992, 
Electrovert a wholly owned subsidiary 
of Electrovert Ltd., acquired all of the 
assets of Hollis in a transaction valued 
at approximately $10 million. These 
assets included the production 
equipment in its wave soldering 
machine facility in Nashua, New 
Hampshire, and intellectual property. 

Electrovert is engaged in the 
production and sale of wave soldering 
machines. Until its assets were acquired 
by Electrovert Hollis was also engaged 
in the production and sale of wave 
soldering machines as an independent 
competitor of Electrovert. 

The United Stales' investigation 
indicated that wave soldering machines 
are the only viable method used in mass 
production of printed circuit boards 
using pin-through-hole components. 

Such components have leads that are 
inserted through holes in the printed 
circuit board and are attached to circuits 
on the reverse side of the board with 
solder applied by a wave soldering 
machine. The other type of components 
are “surface mounted” and can be 
attached to the board by means of a 
different machine, called a reflow 
machine. The design and technical 
features of the circuit board will 
determine which type of component is 
needed, and thus which type or types of 
machines will be used for soldering. 
About 90 percent of printed circuit 
boards produced today contain both 
pin-through-hole components and 
surface-mounted components. Wave 
soldering machines are always used on 
these hybrid boards, and reflow 
machines may also be used, depending 
on the location of the components. Thus, 
wave soldering machines and refiow 
machines are not substitutes, and 
manufacturers will not use a reflow 
machine instead of a wave soldering 
machine in response to a small but 
significant and nontransitory price 
increase of wave soldering machines. 

As noted above, high performance 
and mid-range wave soldering machines 
are significantly different from each 
other bnd from other types of wave 
soldering machines in production 
capability, complexity, and cost. 
Manufacturing aistomers would not 
switch from either type of machine to 
any other in response to a small but 
significant and nontransitory price 
increase. Consequently, the United 


States determined that high performance 
wave soldering machines and mid-range 
wave soldering machines were the 
appropriate product markets within 
which to analyze this transaction. 

Because the cost associated with 
shutting down an assembly line is 
extremely large in relation to the cost of 
wave soldering machines. United States 
circuit board manufacturers strongly 
prefer to purchase from wave soldering 
machine companies that have a proven 
reputation in North America for 
supplying a reliable machine, as well as 
the ability to supply spare parts and to 
service the wave soldering machine 
within 24 hours. As a result, customers 
are unlikely to switch purchases to 
suppliers that have not sold in North 
America and do not have North 
American service and spare parts 
facilities in the face of a small but 
significant and nontransitory increase in 
price. Consequently, the United States 
determined that the relevant geographic 
market within which to analyze this 
transaction is North America. 

The United States further concluded 
that the North American high 
performance and mid-range soldering 
machine markets are highly 
concentrated. In 1991. Electrovert 
accounted for about 33 percent of the 
sales of high performance wave 
soldering machines, and Hollis 
accounted for about 36 percent. In Lhe 
same year, Electrovert accounted for 
over 50 percent of sales of mid-range 
wave soldering machines, and Hollis 
accounted for about 17 percent. 
Electrovert*s acquisition of the wave 
soldering machine assets of Hollis 
increased the Herfindahl-Hirschman 
Index (**HHI*’) ® by about 2400 to over 
5200 in the hi^ performance wave 
soldering machine market, and by about 
1700 to nearly 5000 in the mid-range 
wave soldering machine market. Such 
increases in concentration in already 
concentrated markets potentially raise 
significant concerns, depending on other ‘ 
factors, that the transaction may result 
in the exercise of market power. 


^ The HHl is a measure of market concentration 
calculated by squaring the market shore of each 
firm competing in the market and then summing the 
resulting num^rs. For example, for a market 
consisting of four firms with shares of 30%. 30%. 
20%. and 20%. the HHI is 2600 (30* -h 30*- 1 - 20 * 

-h 20® - 000 + 900-f 400400=2800). The HHI takes 
into account the relative size and distribution of the 
firms in the market. It approaches zero when a 
market is occupied by a large number of firms of 
relatively equal size and reaches its maximum of 
10.000 when a market is controlled by s single firm 
The HHI increases both as the number of Hrms in 
the market decreases and as the disparity in size 
between the leading firms and the remaining firms 
increases. 
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Further investigation revealed that 
Electrovert was the oldest and most 
recognized name in wave soldering 
machines. While wave soldering 
machines are differentiated products, 
that is wave soldering machines sold by 
different companies are not perfect 
substitutes for one another, Hollis 
machines were considered by many 
customers as close substitutes for 
Electrovert machines, primarily due to 
Hollis* optional “hot air knife** 
technology. About 75 percent of the 
wave soldering machines Hollis sold in 
the past few years contained a hot air 
knife. The patent for the hot air knife, 
now owned by Electrovert, will not 
expire for another thirteen years. 

Because many customers considered 
the Electrovert and Hollis high 
performance machines to be close 
substitutes, relative to the wave 
soldering machines of other firms, a 
small but significant increase in the 
price of either machine prior to the 
acquisition would have caused a 
significant number of customers to 
purchase a high performance wave 
soldering machine of the other, thereby 
rendering the price increase 
unprofitable. The same situation was 
true for Electrovert's and Hollis' mid¬ 
range wave soldering machines. After 
the acquisition, however, such a price 
increase would be profitable because 
Electrovert, now owning the Hollis 
assets, would retain the profits 
associated with the customers who 
switched from one to the other as a 
result of the price increase. Without 
technology such as Hollis’ hot air knife, 
other firms would be unlikely to 
reposition themselves to replace Hollis 
as the primary competitive alternative to 
Electrovert. 

In addition, the Untied Slates 
determined that entry into the North 
American high performance and mid¬ 
range wave soldering machine markets 
would not mitigate the likely 
anticompetitive effects of the 
transaction. Entry would not be timely, 
because it lakes three years or longer to 
design, develop, and test a line of high 
performance or mid-range wave 
soldering machines. New entrants, 
moreover, face difficulty in achieving 
market acceptance because customers 
are very reluctant to try machines that 
do not have a proven track record, given 
the high cost imposed by shutting down 
an assembly line in the event that the 
machine fails. Thus, consumers have a 
preference for producers with well- 
established reputations for supplying a 
reliable machine in North America, as 
well as the ability to supply spare parts 


and to service the wave soldering 
machines within 24 hours. 

Based upon all these factors, the 
United States concluded that, without 
divestiture. Electrovert would be able to 
exercise market power unilaterally in 
the manner described above. 

Ill 

Explanation of the Proposed Final 
Judgment 

The proposed Final Judgment, which 
requires Electrovert to license Hollis* 
wave soldering machine technology, 
including the patented hot air knife, 
provides relief that ill assure the 
continuation of a competitive 
marketplace. As discussed above in 
Section II, the acquisition raised the 
likelihood that Electrovert unilaterally 
could raise the price of Electrovert’s or 
Hollis* high performance and mid-range 
wave soldering machines a small but 
significant amount without fear of losing 
a significant amount of sales to other 
producers. Electrovert's ability to 
exercise market power in that way. 
however, could be constrained if a 
significant number of customers would 
instead turn to other firms producing 
wave soldering machines. 

Licensing Hollis' wave soldering 
technology to less established but 
current industry participants will enable 
these firms effectively to meet the full 
variety of customer needs for high 
performance and mid-range wave 
soldering machines. Licensees of the hot 
air knife, in particular, will be able to 
reposition their products to replace 
competition that would otherwise be 
lost by Electrovert’s acquisition of 
Hollis's wave soldering machine assets. 

Section IV(A) of the proposed Final 
Judgment would require Electrovert to 
grant North American rights to all of 
Hollis’ wave soldering technology to two 
of the following four producers of wave 
soldering machines, all of which 
currently sell wave soldering machines 
in the United States: Technical Devices 
Company, Sensbey Incorporated. Soltec 
International B.V., and Seitz h 
Hohnerlein. As to each proposed 
license. Electrovert must demonstrate to 
the satisfactibn of the United States 
that, in view of the terms of the 
proposed technology license, the 
proposed licensee has the capability and 
incentive to produce wave soldering 
machines incorporating the hot air knife 
technology and to compete effectively in 
the sale of such wave soldering 
machines in North America within one 
year from the date of the license. If the 
plaintiff objects to any proposed license, 
any grant by Electrovert of a license to 
that proposed licensee shall not satisfy 


the requirements of that portion of the 
proposed Final Judgment. 

Section IV(B) of the proposed Final 
Judgment states that the Court will 
appoint a trustee to secure the required 
licenses if Electrovert has not secured 
the two required licenses within 90 days 
after the Stipulation to this proposed 
Final Judgment is entered. The trustee 
will have the full power to obtain the 
required licenses, including, if 
necessary, the power to grant 
worldwide rights to the acquired Hollis 
wave soldering technology. 

Section VII provides that the Final 
Judgment will expire five years from the 
date of entry. 

IV 

Remedies Available to Potential Private 
Litigants 

Section 4 of the Clayton Act. 15 U.S.C. 
15. provides that any person who has 
been injured as a result of conduct 
prohibited by the antitrust laws may 
bring suit in federal court to recover 
three times the damages the person has 
suffered, as well as costs and 
reasonable attorneys fees. Entry of the 
proposed Final Judgment will neither 
impair nor assist the bringing of any 
private antitrust actions under the 
Clayton Act. Under the provisions of 
Section 5(a) of the Clayton Act. 15 
U.S.C. 16(a). the proposed Final 
Judgment has no prima facie effect in 
any private lawsuit that may be brought 
against the defendants. 

V 

Procedures available for Modification of 
the Proposed Final Judgment 

The APPA provides a period of at 
least sixty (60) days preceding the 
effective date of the proposed Final 
Judgment within which any person may 
submit to the United States written 
comments regarding the proposed Final 
Judgment. Any person who wishes to 
comment should do so within sixty (60J 
days of the date of publication of this 
Competitive Impact Statement in the 
Federal Register. The United States will 
evaluate the comments, determine 
whether it should withdraw its consent, 
and respond to the comments. All 
comments and the responses of the 
United States will be filed with the 
Court and published in the Federal 
Register. 

Written comments should be 
submitted to P. Terry Lubeck, Chief, 
Litigation II Section. Antitrust Division, 
U.S. Department of Justice. 555 Fourth 
Street NW., room 10-437, Washington. 

DC 20001. 
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The proposed Final Judgment provides 
that the Court retains jurisdiction over 
this action and that any party may apply 
to the Court for any order necessary or 
appropriate for its modification, 
interpretstion« or enforcement. 

VI 

Alternative to the Proposed Final 
Judgment 

The United States considered, as an 
alternative to the proposed Final 
Judgment filed with this Court, litigation 
to seek an order requiring Electrovert to 
divest the acquired Hollis wave 
soldering machine assets. The Untied 
States rejected that alternative because 
the relief in the proposed Final judgment 
should prevent the acquisition from 
having significani anticompetitive 
effects in the North American high 
performance and mid-range wave 
soldering machine markets, while 
allowing any proconapetitive effects the 
acquisition may produce. 

VII 

Determinative Documents 

No documents were determinative in 
the fonnulation of the proposed Final 
judgment. Consequently, the United 
States has not attached any documents 
to the proposed Final Judgment. 

Dates: September 29.1992. 

Respectfully submitted. 

Willie L. Hudgins, |r.. 

Weeun Wang. 

Erin L Carter. 

)ohn J. Murphy. 

Attorney's, US, Department of Justice, 
Antitrust Division, Judiciary Center BuUding, 
555 Fourth Street NW., room l(P-437, 
Washington. DC20001, (202)307^31. 

|FR Doc. 92-24727 Filed 10-9-92: 8:45 am) 
BILLING CODC 44tO-4V«l 


United States v. Greater Bridgeport 
Individual Practice Association, Inc.; 
Proposed Final Judgment and 
Competitive Impact Statement 

Notice is hereby given, pursuant to the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16(b) through (h), that a 
proposed Final Judgment Stipulation, 
and Competitive Impact Statement have 
been filed with the United States 
District Court for the District of 
Connecticut New Haven. Connecticut in 
United States v. Greater Bridgeport 
Individual Practice Association, Inc., 
Civil Action No. 5:92CV00575 EBB. 

The Complaint in this case alleges 
that Greater Bridgeport Individual 
Practice Association. Inc. (“GBIPA**) 
engaged in an illegal boycott of a health- 
maintenance organization. Physicians 


Health Services of Connecticut, Inc. 
(PHS), by agreeing that its members 
would not contract individually with 
PHS in violation of section 1 of the 
Sherman Act. 15 U.S.C. 1. 

The proposed Final Judgment enjoins 
GBIPA from entering into any contract, 
agreement, understanding or practice 
not to enter into, withdraw from, or 
threaten not to enter into or withdraw 
from any proposed or actual individual 
contract with any third-party payer. The 
proposed Final Judgment further 
prohibits GBiPA from engaging in 
activities that may facilitate such 
conduct and also from holding itself out 
of serving as an exclusive negotiating 
agent for its member physicians with 
third-party payers. The proposed Final 
Judgment also requires GBIPA to 
establish and maintain an antitrust 
compliance program. 

Public comment is invited within the 
staiolory 60-day comment period. Such 
comments, and responses thereto, will 
be published in the Federal Register and 
filed with the Court. Comments should 
be directed to Robert E. Bloch, Chief, 
Professions & Intellectual Property 
Section, room 9903, Antitrust Division, 
Department of Justice, 555 4th Street 
NW.. Washington. DC 20001 (telephone: 
(202) 307-0467). 

Joseph H. Wldmor, 

Direrdor oj Operations, Antitrust Division. 

United States District Court for the 
District of Connecticut 

United States of America, Plaintiff, v 
Greater Bridgeport Individual Practice 
Association, Inc., Defendant. 

Civil Action No. 592CV00575 EBB 

Filed: September 30.1992. 

fudge Bums. 

Stipulation 

It is stipulated by the undersigned 
parties, by their respective attorneys, 
that: 

1. The parties consent that a Final 
Judgment in the form attached may be 
filed and entered by the Court, upon the 
motion of any party or upon the Court’s 
own motion, at any time after 
compliance with the requirements of the 
Antitrust Procedures and Penalties Act 
(15 U.S.C. 18), and without farther notice 
to any party or other proceedings, 
provided that the plaintiff has not 
withdrawn its consent, which it may do 
any time before the entry of the 
proposed Final Judgment by serving 
notice on defendant and by filing that 
notice with the Court. 

2. If the plaintiff withdraws its 
consent or if the [proposed Final 
Judgment is not entered pursuant to this 
Stipulation, this Stipulation shall be of 
no effect whatever and the making of 


this Stipulation shall be without 
prejudice to any party in this or any 
other proceeding. 

Dated: September 29. 1992. 

For the Plaintiff. 

J. Mark Gidley. 

Acting Assistant Attorney General. 

Joseph H. W'idmar, 

Robert E. Block. 

David C Jordan. 

Attorneys, Antitrust Division. U.S 
Department oj Justice. 

For the Defendant* 

Richard S. Order, 

Updike. Kelly 6r Spellacy, P.C., One State 
Street. P.O, Box 237277^Hartford. Connecticut 
06123-1277, Telephone: (203) 546-2659. 

Steven Kramer 
Patricia A. Brink. 

Attorneys, Antitrust Division, US 
Department of Justice. 5554th Street NW.. 
Washington, DC20001, Telephone: (202) 307- 
0997. 

United States District Court for the 
District of Connecticut 

United States of America. Plaintiff, v 
Greater Bridgeport Individual Practice 
Association. Inc., Defendant. 

Civil Action .No. 

Filed: September 30.1992. 

)udge Bums. 

Final Judgment 

Plaintiff, United States of America, 
having filed its Complaint on September 
30,1992, and plaintiff and defendant, by 
their respective attorneys, having 
consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fad or law, and without this 
Final Judgment constituting any 
evidence against or an admission by any 
party with respect to any issue of fact or 
law; 

Now. Therefore, before the taking of 
any testimony, and without trial or 
adjudication of any issue of fact or law. 
and upon consent of the parties, it is 
hereby 

Ordered. Adjudged and Decreed as 
follows: 

I 

This Court has jurisdiction over the 
subject matter of this action and over 
the parties consenting to this Final 
Judgment. The Complaint states a claim 
upon which relief may be granted 
against the defendant under Section 1 of 
the Sherman Act. 15 U.S.C. 1. 

II 

As used in this Final Judgment: 

(A) “GBIPA** means defendant 
Greater Bridgeport Individual Practice 
Association. Inc. and each of its 









Federal Register / Vol. 57, No. 198 / Tuesday, October 13, 1992 / Notices 


46875 


dinjctors, members of any committee 
responsible for negotiating a collective 
service agreement with any third-party 
payer, ofilcers. representatives, agents, 
employees, successors, and assigns. 

(B) ‘‘Physician*’ means a doctor of 
medicine or osteopathy. 

(C) “Individual.service agreement*’ 
means any agreement or contract, oral 
or written, directly between any 
physician and any third-party payer, 
that sets forth the terms, including 
compensation, under which a physician 
will provide covered services to covered 
persons. The term does not include a 
service agreement CBIPA and any third- 
party payer or a physician agreement 
between GBIPA and any of its members. 

(D) “Third-party payer” means any 
person or entity that reimburses for, 
purchases, or pays for health-care 
services provided to any other person 
and includes, but is not limited to, 
health-maintenance organizations, 
preferred-provider organizations, health- 
insurance companies, prepaid-hospital. 
medical, or other health service plans 
such as Blue Shield and Blue Cross 
plans, government health-benefits 
programs, administrators of self-insured 
health-benefits programs, and employers 
or other entities providing self-insured 
health-benefits programs. 

III 

This Final Judgment shall apply to 
GBIPA and to all other persons 
(including GBIPA members) acting in 
concert or participation, with GBIPA, 
who receive actual notice of this Final 
Judgment by personal service or 
otherwise. 

IV 

GBIPA is enjoined from, directly or 
indirectly: 

(A) Encouraging, facilitating, assisting 
or entering into any contract, agreement, 
understanding or practice among GBIPA 
physicians concerning 

(1) Not entering into, withdrawing 
from, or threatening not to enter into or 
to withdraw from any proposed or 
actual individual service agreement with 
any third-party payer; or 

(2) Any of the terms upon which they 
would enter into, withdraw from, or 
threaten not to enter into or to withdraw 
from any proposed or actual individual 
service agreement with any third-party 
payer. 

(B) Discussing, providing advice, or 
making recommendations to any GBIPA 
member physician concerning 

(1) Any of the terms contained in any 
proposed or actual individual service 
agrement with any third-party payer. 

(2) Entering into, not entering into, 
withdrawing from, or threatening not to 


enter into or to withdraw from any 
proposed or actual individual service 
agreement with any third-party payer; or 

(3) That physician’s or any other 
GBIPA member physician’s intention or 
decision to enter into, not enter into, 
withdraw from, or threaten to not enter 
into or to withdraw from any proposed 
or actual individual service agreement 
with any third-party payer; 

(C) Communicating to any third-party 
payer that any physician will or may not 
enter into or withdraw from any 
proposed or actual individual service 
agreement with any third-party payer, 

(D) Encouraging, advocating, advising 
or recommending that any GBIPA 
member physician support GBlPA’s 
negotiating position with any third-party 
payer that has offered individual service 
agreements to GBIPA member 
physicians: and 

(E) Entering into any contract, 
agreement, understanding or practice 

(1) To hold Itself out or serve as an 
exclusive negotiating agent for GBIPA 
member phy sicians wiA any third-party 
payer, or 

(2) That impedes or prohibits GBIPA 
member physicians from negotiating or 
entering into any proposed or actual 
individual service agreement with any 
third-party payer. 

V 

Nothing in Section IV shall prohibit 
any person to whom this Final Judgment 
applies form engaging solely with any 
other member or employee of such 
person’s partnership, professional 
corporation, or other bona fide group 
practice in activities otherwise 
prohibited by section FV. 

VI 

GBIPA is ordered to establish and 
maintain an antitrust compliance 
program that shall include at a 
minimum: 

(A) Appointing a person, and any 
necessary successor, to coordinate 
compliance activities; 

(B) Establishing, adopting, and 
maintaining a written statement setting 
forth GBlPA’s policy regarding 
compliance with the antitrust laws and 
this Final Judgment; 

(C) Distributing by certified mail, 
return-receipt requested, within 60 days 
of the entry of this Final Judgment, 
copies of this Final judgment, the 
Complaint and Competitive Impact 
Statement in this matter and the policy 
statement required by section VI{B) to 
each member and employee of GBIPA; 

(D) Holding a briefing annually at a 
general membership meeting on the 
meaning and requirements of this Final 
Judgment and the antitrust laws; 


(E) Providing a copy of this Final 
Judgment along with the Complaint and 
Competitive Impact Statement in this 
matter to each person joining GBIPA 
within 60 days of that person joining; 

(F) Obtaining from each GBIPA 
director and officer an annual written 
certification that he or she; (1) Has read, 
understands, and agrees to abide by the 
terms of this Final Judgment; (2) has 
been advised and understands that 
noncpmpliance with this Final Judgment 
may result in his or her conviction for 
criminal contempt of court and 
imprisonment and/or fine; and (3) is not 
aware of any violation of this Final . 
Judgment; 

(G) Maintaining for inspection by 
plaintiff a record of recipients to whom 
the Final Judgment has been distributed 
and from whom the certification 
required by section VI(F) has been 
obtained: and 

(HJ Conducting an audit of its 
activities within 60 days from the entry 
of this Final Judgment and annually 
thereafter, to determine compliance with 
this Final Judgment 

VII 

(A) Within 75 days after the entry of 
this Final Judgment GBIPA shall certify 
to plaintiff that it has appointed a 
person to coordinate compliance 
activities, whom it shall identify; that it 
has established and adopted a written 
antitrust compliance policy, and shall 
provide a copy of the policy to plaintiff; 
that it has distributed copies of this 
Final Judgment, the Complaint and 
Competitive Impact Statement, and the 
policy statement, as required by 
Sections Vl(AHC) above; and that it 
has conducted an audit of its activities; 
and 

(B) For 10 years after the entry of this 
Final Judgment, on or before its 
anniversary date. GBIPA shall certify 
annually to plaintiff whether GBIPA has 
complied with the provisions of sections 
VI(DHH) above. 

vm 

Nothing in this Final Judgment shall 
bar the United States from seeking, or 
the Court from imposing, against GBIPA 
or any person any other relief available 
under any applicable provision of law 
for violation of this Final Judgment. 

IX 

(A) For the purpose of determining or 
securing compliance with this Final 
Judgment, and subject to any legally 
recognized privilege, from time to lime, 
duly authorized representatives of the 
Department of Justice shall, upon 
written request of the Attorney General 
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or of the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable written notice to GBIPA be 
permitted: 

(1) Access during office hours of 
GBIPA. or its designated agent, to 
inspect and copy all records and 
documents in the possession or under 
the control of GBIPA. which may have 
counsel present, relating to any matters 
contained in this Final Judgment; and 

(2) Subject to the reasonable 
convenience of GBIPA, to interview 
GBIPA officers, employees and agents, 
who may have counsel present, 
regarding any such matters. 

(B) Upon the written request of the 
Attorney General or of the Assistant 
Attorney General in charge of the 
Antitrust Division made to GBIPA, and 
subject to any legally recognized 
privilege, GBIPA shall submit such 
written reports, under oath if requested, 
to plaintiff relating to any of the matters 
contained in this Final Judgment as may 
be requested. 

(C) No information or documents 
obtained by the means provided in this 
section IX shall be divulged by any 
representative of the Department of 
Justice to any person other than a duly 
authorized representative of the 
Executive Branch of the United States, 
except in the course of legal proceedings 
to which the United States is a party, or 
for the purpose of securing compliance 
with this Final Judgment, or as 
otherwise required by law. 

X 

Jurisdiction is retained by this Court 
to enable either of the parties to this 
Final Judgment, but no other person, to 
apply to this Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the 
construction or implementation of this 
Final Judgment, for the enforcement or 
modification of any of its provisions, 
and for the punishment of any violation 
hereof. 

XI 

This Final Judgment shall expire ten 
(10) years from the date of entry. 

XII 

Public Interest Determination 

Entry of this Final Judgment is in the 
public interest. 

Dated: 

United States District judge.- 

United States District Court for the 
District of Connecticut 

United States of America. Plaintiff, v. 
Greater Bridgeport Individual Practice 
Association. Inc.. Defendant. 

Civil Action No. 592CV00575EBB 


Filed: September 30.1992. 
judge Bums. 

Competitive Impact Statement 

Pursuant to section 2(b) of the 
Antitrust Procedures and Penalties Act. 

15 U.S.C. 16(b), the United States 
submits this Competitive Impact 
Statement relating to the proposed Final 
Judgment submitted for entry in this 
civil antitrust action. 

I 

Nature and Purpose of the Proceeding 

On September 30.1992. the United 
States filed a civil antitrust Complaint 
alleging that defendant Greater 
Bridgeport Individual Practice 
Association, Inc., (“GBIPA**) and its 
conspirators conspired not to contract 
individually with Physicians Health 
Services of Connecticut. Inc. (“PHS**). a 
health-maintenance organization, in 
violation of section 1 of the Sherman 
Act. 15 U.S.C. 1. According to the 
Complaint, the conspiracy unreasonably 
restrained price competiton among 
GBIPA physicians for the sale of their 
services to PHS and deprived PHS of the 
benefits of free and open competition in 
its purchase of physician servcies. 

The Complaint seeks injunctive relief 
that would prevent and enjoin 
defendant from engaging in the same or 
similar violations if PHS or any other 
third-party payer for health-care 
services seeks to initiate, maintain, or 
renegotiate individual service 
agreements with GBIPA member 
physicians. This relief attempts to 
ensure through various remedial 
provisions that when a third-party payer 
seeks to contract, or has already 
contracted, with otherwise competing 
GBIPA physician members, GBIPA will 
not act to thwart individual contracting. 

Entry of the proposed Final Judgment 
will terminate this action, except that 
the Court will retain jurisdiction over 
the matter for further proceedings that 
may be required to interpret, enforce, or 
modify the Judgment, or to punish 
violations of any of its provisions. 

II 

Description of the Practices Involved in 
the Alleged Violation 

At trial, the United States would have 
offered evidence to establish the 
following: 

1. Defendant GBIPA is a not-for-profit 
corporation organized and existing 
under the laws of the state of 
Connecticut and maintaining an office in 
Bridgeport. Connecticut. During the 
period of the alleged violation, its 
membership comprised approximately 
670 greater Bridgeport area physicians. 


representing 85-95% of the physicians 
practicing in the area. GBIPA member 
physicians control GBIPA. 

2. From 1980 to date. GBIPA has 
contracted with PHS to provide 
physician services to PHS members in 
the greater Bridgeport area. Pursuant to 
the contract, PHS pays GBIPA a set 
monthly capitation fee for each PHS 
member eligible to be served by GBIPA 
physicians. In 1990, GBIPA received 
over $60 million in such payments from 
PHS to provide physician services to 
approximately 82.000 PHS members in 
the greater Bridgeport area. 

3. GBIPA contracts directly with 
individual physicians to obtain 
physician services for PHS members. 
Those contracts provide for payment for 
services rendered to PHS members, from 
the capitation fees paid to GBIPA by 
PHS, in accordance with a fee schedule 
and a percentage witliholding 
arrangement. Most GBIPA physicians 
are in independent, private practices 
and are in potential or actual 
competition with other GBIPA 
physicians, in the same or overlapping 
specialties, to provide services to PHS 
members. 

4. Before and during the period of the 
alleged violation, contracts between 
GBIPA and individual physicians did 
not authorize GBIPA to be the exclusive 
bargaining agent for GBIPA physicians 
in contractual negotiations with PHS, 
nor did the contracts prohibit GBIPA 
physicians from contracting individually 
with PHS. 

5. From 1980 until 1989, the contract 
between PHS and GBIPA was renewed 
automatically each year. On May 8, 

1989, GBIPA notified PHS that the 
contract would not be automatically 
renewed, and on May 11,1989. PHS 
notified GBIPA that if PHS were unable 
tp reach an agreement with GBIPA. PHS 
might seek to contract directly with 
individual GBIPA physicians. 

6. Subsequent contractual 
negotiations reached an impasse around 
September 1.1989. The major issues of 
disagreement concerned GBIPA*s role in 
the governance of PHS and the amount 
that the capitation paid by PHS to 
GBIPA should increase. GBIPA had 
subordinated negotiations on the fee 
increase issue to the issue of governance 
on the stated view that the governance 
issue subsumed the fee issue. 

7. After suspending negotiations with 
GBIPA. PHS sought to contract directly 
with individual GBIPA physicians to 
provide services to PHS members after 
its contract with GBIPA expired. On 
September 5.1989, PHS mailed proposed 
individual contracts to GBIPA member 
physicians. 
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8. Duriag several weeks preceding 
September 5.1989. GBlPA’s leadership, 
in anticipation of a negotiating impasse 
and PHS’s pursuit of individual 
contracts, sent several letters to all 
GBIPA physidans seeking support for 
CBIPA*s negotiating position and 
discouraging them from contracting 
individually with PHS should the 
contingency arise. Similar exhortations 
were made at the medical-staff meeting 
of at least one Bridgeport hospital. 

9. After PUS has ceased negotiations 
with GBIPA and mailed individual 
contracts to GBIPA physicians. GBIPA 
leaders sent GBIPA physicians several 
additional letters urging them to support 
GBIPA and not sign the individual 
contracts. Two of those letters advised 
GBIPA physicians that the GBIPA Board 
of Directors and Negotiating Committee 
had unanimously agreed that PHS must 
negotiate with the GBIPA. 

10. GBlPA’s repeated communications 
urging GBIPA physicians to support its 
negotiating position and not sign 
individual contracts culminated at a 
called meeting of GBIPA physicians on 
September 20,1989, attended by nearly 
300 physicians. Among the presentations 
made at the meeting, at least two GBIPA 
speakers expressly urged the physicians 
not to sign individual contracts with 
PHS and warned them of adverse 
economic consequences of signing. 
Speakers also oiged that individual 
contracts that had already been signed 
be withdrawn. Other speakers also 
warned of the adverse consequences. 

11. In the context of the numerous 
letters sent over previous weeks urging 
GBIPA physicians to support the GBIPA 
negotiating position and not sign 
individual contracts with PHS, and after 
presentations urging that a resolution be 
sent to signal their group solidarity 
behind pursuing only joint negotiations 
to the exclusion of individual contracts, 
the GBIPA physicians at the September 
20th meeting voted on a resolution 
expressing their full support for GBiPA’s 
efforts to negotiate an improved 
contract with PHS and authorizing 
GBIPA to continue negotiations with 
PHS to take action to protect and 
enhance the interests of its members. 
Near the end of the meeting, the 
physicians' overwhelming support for 
the resolution was announced. 

12. One of the speakers at the 
September 20th meeting recognized that 
approval of the resolution would require 
PHS to resume negotiations with 
GBIPA. As predicted, PHS decided to 
resume contractual negotiations with 
GBIPA. The contract that GBIPA and 
PHS eventually negotiated for 1990-^2 
provided for fees at significantly higher 
levels than those in the individual 


contracts and those earlier offered ii» 
negotiations with GBIPA. 

Ill 

Explanation of the Proposed Final 
ludgnient 

The Untied States and GBIPA have 
stipulated that the Court may enter the 
proposed Final Judgment after 
compliance with the Antitrust 
Procedures and Penalties Act, 15 U.S.C. 
16(b) —(h). The proposed Final Judgment 
provides that its entry does not 
constitute any evidence against or 
admission by either party concerning 
any issue of fact or law. 

Under the provisions of 15 U.S.C. 

16(e), the Proposed Final Judgment may 
not be entered unless the Court finds 
that its entry is in the public interest. 
Section XII of the proposed Final 
Judgment sets forth such a finding. 

The proposed Final Judgment is 
intended to ensure that defendant 
GBIPA does not disrupt individual 
contracting initiatives or arrangements 
and does not hold itself out or serve as 
an exclusive negotiating agent for its 
member physicians with third-partv 
payers. 

A, Prohibitions and Obligations 

Section IV{A) of the proposed Final 
Judgment enjoins GBIPA from directly or 
indirectly encouraging, facilitating, 
assisting or entering into any contract, 
agreement, understanding or practice 
among GBIPA physicians concerning (1) 
not entering into, withdrawing from, or 
threatening not to enter into or to 
withdraw' from any proposed or actual 
individual service agreement with any 
third-party payer; or (2) any of the terms 
upon which they would enter into, not 
enter into, withdraw from, or threaten 
not to enter into or to withdraw from 
any proposed or actual individual 
service agreement with any third-party 
payer. "GBIPA" is defined in section II 
of the proposed Final Judgment as 
"defendant Greater Bridgeport 
Individual Practice Association, Inc, and 
each of its directors, members of any 
committee responsible for negotiating a 
collective service agreement with any 
third-party payer, officers, 
representatives, agents, employees, 
successors, and assigns." "Individual 
service agreement" is defined in section 
II of the proposed Final Judgment as 
"any agreement or contract, oral or 
written, directly between any physician 
and any third-party payer, that sets 
forth the terms, including compensation, 
under which a physician will provide 
covered services to covered persons. 

The term does not include a service 
agreement between GBIPA and any 


third-party payer or a physician 
agreement ^tween GBIPA and any of 
its members." "Third-party payer" is 
defined in section II of the proposed 
Final Judgment as "any person or entity 
that reimburses for. purchases, or pays 
for health-care services provided to any 
other person and includes, but is not 
limited to. health-maintenance 
organizations, preferred-provider 
organizations, health-insurance 
companies, prepmd-hospital, medical or 
other health service plans such as Blue 
Shield and Blue Cross plans, 
government health-benefits programs, 
administrators of self-insured health- 
benefits programs, and employers or 
other entities providing self-insured 
health-benefit programs." 

Section rV(B) enjoins GBIPA from 
directly or indirectly discussing, 
providing advice, or making 
recommendations to any GBIPA 
member concerning (1) any of the terms 
contained in any proposed or actual 
individual service agreement with any 
third-party payer; (2) entering into, not 
entering into, withdrawing from, or 
threatening not to enter into or to 
withdraw from any proposed or actual 
individual service agreement with any 
third-party payen and (3) that 
physician's or any other GBIPA member 
physician's intention or decision to enter 
into, not enter into, withdraw from, or 
threaten to not enter into or to withdraw 
from any proposed or actual individual 
service agreement with any third-party 
payer. 

Section IV(C) enjoins GBIPA from 
directly or indirectly communicating to 
any third-party payer that any physician 
will or may not enter into or withdraw 
from any proposed or actual individual 
service agreement with any third-party 
payer. 

Section IV(D) enjoins GBIPA from 
directly or indirectly encouraging, 
advocating, advising or recommending 
that any GBIPA member physician 
support GBIPA's negotiating position 
with any third-party payer that has 
offered individual service agreements to 
GBIPA member physicians. 

Section rV(E) enjoins GBIPA from 
directly or indirectly entering into any 
contract, agreement, understanding or 
practice (1) to hold itself out or serve as 
an exclusive negotiating agent for 
GBIPA member physicians with any 
third-party payer, or (2) that impedes or 
prohibits GBIPA member physicians 
from negotiating or entering into any 
proposed or actual individual service 
agreement with any third-party payer. 

Section V of the proposed Final 
Judgment provides that nothing in 
section IV shall prohibit any person to 
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whom the Final Judgment applies from 
engaging solely with any other member 
or employee of such person’s 
partnership, professional corporation, or 
other bona fide group practice in 
activities otherwise prohibited by 
section IV. 

Section VI requires GBIPA to 
establish and maintain in antitrust 
compliance program that shall include at 
a minimum: (A) Appointing a person, 
and any necessary successor, to 
coordinate compliance activities; (B] 
establishing, adopting, and mainfaining 
a written statement setting forth 
GBlPA’s policy regarding compliance 
with the antitrust Taws and the Final 
Judgment; (C) distributing by certified 
mail, return-receipt requested, within 60 
days of the entry of the Final Judgment, 
copies of the Final Judgment, the 
Compliant, this Competitive Impact 
Statement, and the required policy 
statement to each member and 
employee of GBIPA; (D) holding a 
briefing annually at a general 
membership meeting on the meaning 
and requirements of the Final Judgment 
and the antitrust laws; (E) providing a 
copy of the Final Judgment along with 
the Complaint and this Competitive 
Statement to each person joining GBIPA 
within 60 days of that person joining: (F) 
obtaining from each GBIPA director and 
officer an annual written certification 
that he or she (1] has read, understands, 
and agrees to abide by the terms of the 
Final Judgment, (2) has been advised 
and understands that noncompliance 
with the Final Judgment may result in 
his or her conviction for criminal 
contempt of court and imprisonment 
and/or fine, and (3) is not aware of any 
violation of the Final Judgment; (G] 
maintaining for inspection by plaintiff a 
record of recipients to whom the Final 
Judgment has been distributed and from 
whom the required certification has 
been obtained; and (H) conducting an 
audit of its activities within 60 days 
from the entry of the Final Judgment, 
and annually thereafter, to determine 
compliance with the Final Judgment. 

Section VII of the proposed Final 
Judgment requires GBIPA to make 
specified certifications. Section VII(A) 
requires GBIPA to certify to plaintiff 
within 75 days after the entry of the 
Final Judgment that it has appointed a 
person to coordinate compliance 
activities, whom it shall identify: that it 
has established and adopted a written 
antitrust compliance policy, which shall 
be provided to plaintiff; that it has 
distributed copies of the Final Judgment, 
the Complaint and this Competitive 
Statement, and the policy statement as 
required by sections VI(AHC); and that 


it has conducted an audit of its 
activities. Section VII(B) requires GBIPA 
to certify annually to plaintiff whether 
GBIPA has complied with the provisions 
of sections VI (DHH). 

Section VIII provides that nothing in 
the Final Judgment shall bar the United 
Slates from seeking, or the Court from 
imposing, against GBIPA or any person 
any other relief available under any 
applicable provision of law for violation 
of the Final Judgment. 

Section IX(A) provides that an 
authorized representative of the 
Department of Justice may visit GBlPA’s 
office after providing reasonable notice, 
to review its records and may conduct 
interviews regarding any matter 
contained in the Final Judgment. Section 
IX(B) requires GBIPA to submit, upon 
request, written reports, under oath, 
relating to any matter contained in the 
Final Judgment. 

B. Scope of the Proposed Final Judgment 

Section III of the proposed Final 
Judgment provides that the Final 
Judgment applies to GBIPA and to all 
other persons (including GBIPA 
members) acting in concert or 
participation, with GBIPA, who receive 
actual notice of the Final Judgment by 
personal service or otherwise. 

Section XI of the proposed Final 
Judgment provides that the Final 
Judgment sha!! expire 10 years from the 
date of entry. 

C. Anticipated Effects of the Proposed 
Judgment on Competition 

Entry of the proposed Final Judgment 
should significantly deter GBIPA from 
engaging in anticompetitive conduct 
against PHS, or any other third-party 
payer, that seeks to enter into, maintain, 
or renegotiate individual service 
agreements with GBIPA physicians. 

Such individual contracting should 
assist third-party payers to contract 
with GBIPA physicians upon 
competitively determined terms. Third- 
party payers* ability to resort to 
individual contracting should also 
provide an incentive to GBIPA 
physicians, when negotiating as a group, 
to offer terms approximately the 
competitive level. 

The Department of Justice believes 
that the proposed Final Judgment 
contains adequate provisions to prevent 
further violations of the type upon which 
the Complaint is based. 

IV 

Remedies Available to Potential Private 
Litigants 

Section 4 of the Clayton Act, 15 U.S.C. 
15, provides that any person who has 


been injured as a result of conduct 
prohibited by the antitrust laws may 
bring suit in federal court to recover 
three times the damages suffered, as 
well as costs and reasonable attorney's 
fees. Entry of the proposed Final 
Judgment will neither impair nor assist 
the bringing of such actions. Under the 
provisions of section 5(8) of the Clayton 
Act, 15 U.S.C. 16(a). the judgment has no 
prime facie effect in any subsequent 
lawsuits that may be brought against 
GBIPA. 

V 

Procedures Available for Modification of 
the Proposed Final Judgment 

As provided in section 2(d) of the 
Antitrust Procedures and Penalties Act. 
15 U.S.C. 16(d), any person believing 
that the proposed Final Judgment should 
be modified may submit written 
comments to Robert E. Bloch, Chief; 
Professions and Intellectual Property 
Section; U.S. Department of Justice; 
Antitrust Division; 555 4th Street NW.; 
room 9903; Judiciary Center Building; 
Washington, DC 20001, within the 60- 
day period provided by the Act. These 
comments, and the Department’s 
responses, will be filed with the Court 
and published in the Federal Register. 

All comments will be given due 
consideration by the Department of 
Justice, which remains free to withdraw 
its consent to the proposed Final 
Judgment at any time prior to entry. 
Section X of the proposed Final 
Judgment provides that the Court retains 
jurisdiction to enable either of the 
parties to the Final Judgment to apply to 
the Court for any order necessary or 
appropriate for the 
modification.interpretation, or 
enforcement of the Final Judgment. 

VI 

Alternatives to the Proposed Final 
Judgment 

The alternative to the proposed Final 
Judgment would be litigation, possibly 
including a full trial of the case. In the 
view of the Department of Justice, such 
litigation would involve substantial cost 
to the United States and is not 
warranted because the Final Judgment 
provides the relief that the United States 
sought in its Complaint. 

Stuctural relief was not considered to 
be appropriate in this case. The 
Complaint alleges a conduct violation, 
and the conduct relief chosen by the 
Department should deter recurrence of 
the violation alleged in the Complaint. 

The Department also considered a 
provision that would have enjoined 
GBIPA from seeking to initiate, continue. 
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or resume contract negotiations with 
any third-party payer that had offered 
individual service agreements to GBIPA 
member physicians, unless expressly 
requested to do so in writing by the 
third-party payer. The Department of 
Justice concluded that the other 
extensive injunctive relief agreed to by 
GBIPA was sufficient to prevent further 
violations of the nature challenged In 
the Complaint and that such a provision 
might interfere with possible 
procompetitive relationships between 
GBIPA and third-party payers. 

VII 

Determinative Materials and Documents 

No materials and documents of the 
type described in section 2(b) of the 
Antitrust Procedures and Penalties Act. 
15 U.S.C. 16(b). were considered in 
formulating the proposed Final 
ludgment. 

Respectfully submitted. 

Steven Kramer, by P.A-B. 

Patricia A. Brink. 

Attorneys. U.S, Department of Justice, 
Antitrust Division, 555 4th StreeU SW., 
Washington. DC20001. telephone (202)307- 
0997. 

|FR Doc. 92-24724 Filed 10-9-92: 8:45 am) 
6ILUNQ CODE 4410-01-41 


Notice Pursuant to the National 
Cooperative Research Act of 1984 
Fuel Cell Commercialization Group 

Notice is hereby given that, on August 
12.1992. pursuant to section 6(a) of the 
National Cooperative Research Act of 
1984.15 U.S.C. 4301 et seq. (*‘lhe Acf). 
the Fuel Cell Commercialization Group 
(*‘FCCG) filed a written notification 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing the addition of 
fourteen members to the FCCG. The 
notification was filed for the purpose of 
invoking and extending the Act's 
provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, the FCCG advised that 
Ajizona Electric Power Cooperative. 
Benson. AZ; Baltimore Gas & Electric 
Co,. Baltimore, MD; Charter Oak Energy, 
Berlin. CT; City of Burbank Public 
Service Department, Burbank. CA: City 
of Manassas Electric Department. 
Manassas. VA; City of Riverside, 
Riverside, CA; General Public Utilities. 
Johnstown, PA: Minnesota Power, 
Duluth. MN: New York State Electric & 
Gas, Binghamton, NY; Niagara Mohawk 
Power Corporation. Syracuse. NY; 
Northern California Power Authority, 
Roseville, CA: Rochester Gas & Electric 


Corporation, Rochester. NY; Sacramento 
Municipal Utility District. Sacramento. 
CA; and Wisconsin Public Service 
Corporation, Green Bay. WI have 
become members of the FCCG. 

No other changes have been made in 
either the membership or planned 
activity of the FCCG. Membership in the 
FCCG remains open subject to certain 
adjustments in the membership benefits 
available to members joining the FCCG 
hereafter. The FCCG intends to file 
additional written notification disclosing 
any future change in membership. 

On September 21.1990. the FCCG 
filed its original notification pursuant to 
section 6(a) of the Act. The Department 
of Justice published a notice in the 
Federal Register pursuant to section 6(b) 
of the Act on October 25.1990. 55 FR 
43050. The last notification was filed 
with the Department on September 20, 
1991. A notice was published in the 
Federal Register pursuant to section 6(b) 
of the Act on October 16,1991, 56 FR 
51917. 

Joseph H. VVidmar, 

Director of Operations, Antitrust Division. 

|FR Doc, 92-24726 Filed 10-9-92; 8:45 am) 
B4LUHG CODE 4410-01-M 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

(TA-W-27.339; TA-W-27,3401 

All Fab Corp., Everett, WA and 
Certified Aerospace Inc. Shelton, WA 
Negative Determination Regarding 
Application for Reconsideration 

By an application dated September 15. 
1992. the company requested 
administrative reconsideration of the 
Department's denial of adjustment 
assistance for workers at the subject 
firms. The denial notice was signed on 
August 6,1992 and was published in the 
Federal Register on August 28.1992 (57 
FR 39241). 

Pursuant to 29 CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered: or 

(3) If in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 


Company officials state that All Fab 
and Certified Aerospace, both 
subsidiaries of Certified Holding 
Corporation have been adversely 
affected by foreign competition. Its 
alleged that domestic airlines have 
imported aircraft from foreign 
companies (Airbus Industries) which 
has resulted in reduced production 
schedules for Boeing 737 for which the 
subject firms produce aircraft parts. 

The workers produce aircraft parts— 
aircraft door latch assemblies, structural 
fittings and aircraft subassemblies. 
Imports of finished articles (airplanes) 
cannot be considered like or directly 
competitive with their component parts 
(aircraft parts] which are incorporated 
into the finished article. Only increased 
imports of articles that are like or 
directly competitive with those 
produced at the workers* firm (aircraft 
parts) can be considered as contributing 
importantly to worker separations and 
declines in sales or production. 

Further, the loss of future business for 
aircraft parts on Boeing’s 777 aircraft 
would not form a basis for a worker 
group certification. One of the worker 
group criteria needed for certification is 
that there be an actual decline in sales 
or production of the article produced. 

The Department's denial was based 
on the fact that the "contribution 
importantly" test of the increased import 
criterion was not met. The "contributed 
importantly" test is generally 
demonstrated through a survey of the 
workers' firm's customers. The 
Department's survey of the subject 
firms' major lost bids shows that they 
were awarded to other domestic 
companies. 

The findings show that a large portion 
of the subject firms* parts production 
was for the Boeing 737 aircraft. 

However, the findings show no imports 
of these parts. Instead, Boeing has 
spread out its delivery of the aircraft at 
the request of the airlines which in turn 
are hurt by declining industry profits 
and fare wars. Since airline deregulation 
in the late 19708. many airlines have 
ceased operations (Eastern, Pan Am, 
Midway and Braniff] others are in 
bankruptcy (TWA. American West and 
Continental) while others have merged. 
Further, the current economic slowdown 
is not helping airline profits either. 

Conclusion 

After review of the application and 
investigative findings. I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 
reconsideration of the Department of 
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Labor's prior decision. Accordingly, the 
application is denied. 

Signed at Washington, DC tbit 2nd day of 
October 1992. 

Stephen A, Wandner, 

Deputy Director, Office of Legislation Sr 
Actuarial Service, Unemployment Insurance 
Service. 

|FR Doc. 92-24737 Filed 10-9-92; 8.45 am) 
BIUJMO COOC 46lS-a(MI 


Determinations Regarding EligIbiUty 
To Apply for Worker Adjustment 
Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period of 
September 1992. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers' firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated. 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to 
absolute decline in sales or production. 

Negative Determinations 

In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-~27,496: AJlied Signal Aerospace 
Co^ Garrett Fluid Systems Div., 
Tempe, AZ 

TA-W-27,437; Soricon Corp., Boulder, 
CO 

TAr- W-27,511; Victor Fluid Power, 
Granite Falls, MN 
TA- W-27,554; Sew Wright Apparel, 
Miami, OK 

TA-W-27,416: Rogge Forest Products, 
Inc., Bandon, OR 

TA-W-27,428: Lees Carpets, A div. of 
Burlington Industries, Inc. A Div. of 
Burlington Industries, Inc., 

HillsviUe, VA 


TA-W-27,477; Laser Magnetic Storage 
Co., Norristown, PA 
In the following cases, the 
investigation revealed that the criteria 
for eligibility has not been met for the 
reasons specified. 

TA-W’^,576: Whitaker Oil Tools, 
Odessa, TX 

The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W’-27,493: Major Electric Co., Inc., 
Odessa, TX 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA--W-27,501 & TA-W-27,5Q2; Online 
Resource Exchange, Inc., New 
Orleans, LA and Houston, TX 
The workers' firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-27,5d9; Commodore 

Semiconductor Group, Norristown, 
PA 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-27,602: Nokia-Moillefer, Inc., 
South Hadley, MA 

U.S. imports of machines for working • 
wire decreased in 1991 compared to 1990 
and in the latest twelve month period 
July through June 1991-1992 compared to 
the same period July through June 1990- 
1991. 

TA-W-27,285; Scott Paper Worldwide, 
Winslow, ME 

U.S. imports of sanitary paper 
products are negligible. 

TA-W-27,591; Timex Corp., Torrington, 
CT 

The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA’-W-27,560; General Electric 
Aerospace Operations Defense 
Systems Department, Pittsfield, MA 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA- W-27,497; New England Die 
Casting, Inc., West Haven, CT 
The investigation revealed that 
criterion (2) and criterion (3) have not 
been met. ^les or production did not 
decline during the relevant period as 
required for certification. Increases of 
imports of articles like or directly 
competitive with articles produced by 
the firm or appropriate subdivision have 


not contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 
TA- W-27,436: Sterling Croup, 
Sewickley, PA 

The investigation revealed that 
criterion (2) and criterion (3J have not 
been met. Sales or production did not 
decline during the relevant period as 
required for certification. Increases of 
imports of articles like or directly 
competitive with articles produced by 
the firm or appropriate subdivision have 
not contributed importantly to the 
separations, or threated thereof, and to 
the absolute decline in sales or 
production. 

TA-W~-27,601: Dril-Quip, Inc., Houston, 
TX 

U.S. imports of oil and gas field 
machinery were negligible in 1991 and in 
|anuary-July 1992. 

TA-W-27,49d; General Motors Corp., 
Truck Gr Bus Div., Shreveport, LA 
Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-27,453; Welliech, Inc., Dickinson, 
ND 

Increased imports did not contribute 
importantly to worker separations, at 
the firm. 

T.A-W-27.559; Grosso Supply Co., 
Houston, TX 

The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W’-27,547: Eastern States 

Exploration Co., Eastern States 
Production Co., Snow Shoe, PA 
Increaes imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-27,512; Wilson Irulustries, 

Wilson Supply Co., Tioga, ND 
The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

T/t-H-27,555;* United Gas Pipe Line Co., 
Houston, TX 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

Affirmative Detenninations 

TA- W-27,606: Frigidoire Distribution 
Center, Ontario, OH 
A certification was issued covering all 
workers separated on or after August 8. 
1991. 

TA-W'-27,457: Wilmer, Inc., 

Bowanstown, PA 
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A certification was issued covering all 
workers separated on or after June 26. 
1991. 

TA-^W-27,353: Moirilton Plastic 
Products^ Momlton, AR 
A ceitification was issued covering all 
workers separated on or after May 26. 
1991. 

TA-W^27,509& TA-W-27,S10: Shelton 
Welltools, Inc,, Woodwards, OK 
and Oklahoma City, OK 
A certification was issued covering all 
workers separated on or after July 9. 
1991. 

TA^W-‘27,529; Ansewns Shoe Co,. 
Skowhegan, ME 

A certiHcation was issued covering all 
workers separated on or after June 6. 

1991 and before March 1,1992. 

TA-W-27,427; J, Gilmore Hill, Denver, 
CO 

A certification was issued covering all 
workers separated on or after June 15. 
1991. 

TA-W--27,487and TA-W-^27,487A: 
American Tree Co., Inc., Jingle Bell 
Lane and Beasley Street Lexington, 
KY 

A certification was issued covering all 
workers separated on or after July 2. 

1991. 

TA-W-27,454: Benton Casing Services, 
Inc. Winnie, TX and Operating at 
the Following Locations: A: 

Victoria, TX, B: Lake Charkes. LA, 
and C; Houma, LA 

A certification was issued covering all 
workers separated on or after June 15. 
1991. 

TA-W^7,479; Kneat Knits, Allentown, 

PA 

A certification was issued covering all 
workers separated on or after June 30, 
1991. 

TA-W-27,6J3: Sure-Fit Products Co., El 
Paso, TX 

A certification was issued covering all 
workers separated on or after August 4, 
1991. 

TA- W--27,615: Banner Elk Glove Co., 
Banner Elk. NC 

A certification was issued covering all 
workers separated on or after August 7. 
1991. 

TA-W-27,567; Hosking Geophysical 
Corp„ Mt. Pleasant MI 
A certification was issued covering all 
workers separated on or after July 24. 

1991. 

TA-W^27.600; M-I Drilling Fluids. 
Kalkaska, MI 

A certification was issued covering all 
workers separated on or after July 30. 

1991. 


TA-W-27.603: M-I Drilling Fluids. 
OIney, IL 

A certification was issued covering all 
workers separated on or after July 31. 
1991. 

TA-‘W-27,2a9: Kerr-McGee Chemical 
Corp., Headquartered in Oklahoma 
City, OK and Operating at the 
Following Locations: A — 
Henderson, NV, B—Ellington, MO, 
C—Springfield, MO 
A certification was issued covering all 
workers separated on or after May 4, 
1991. 

TA-W-27,460: Exxon Corp., Exxon Co 
USA, Production Dept South Texas 
Div., Corpus Christi, TX 
A certification was issued covering all 
workers separated on or after June 19. 
1991. 

TA-W-27,792; Exxon Corp., Exxon Co., 
USA, Production Dept, Central 
Production Div., Houston, TX 
A certification was issued covering all 
workers separated on or after August 28. 
1991. 

TA--W-27,456, & TA-W-‘27,456A: 

Conoco, Inc., Exploration and 
Production, North America, 
Oklahoma City, OK & Operating 
Out of Other Locations in The State 
of Oklahoma 

A certification was issued covering all 
workers separated on or after June IB. 
1991. 

TA-W-27,480and TA-W--27,460A: 
Conoco, Inc., Exploration and 
Production, North America. New 
Orleans, LA & Operating Out of 
Other Locations in the State of 
Louisiana 

A certification was issued covering all 
workers separated on or after June 30, 
1991. 

TA-W-27,822: Conoco, Inc., Exploration 
and Production, North America 
Headquartered in Houston, TX B 
Operating Out of the Other 
Locations in the Following States: 
A—AK, B^A, C—MI, D—MS, E— 
ND, F—NM, G^TX, H--WY 
A certification was issued covering all 
workers separated on or after August 13, 
1991. 

TA-W--27,545: Conoco. Inc., Exploration 
and Production, North America, 
Midland. TX 

A certification was issued covering all 
workers separated on or after July 20. 
1991. 

TA^W-27,632; Rape Oil Co., Inc., 

Wichita. KS 

A certification was issued covering all 
workers separated on or after August 13. 
1991. 


TA-W-27,699:Flory Fashions, Inc.. 
Swoyersville, PA ^ 

A certification was issued covering all 
workers separated on or after August 5. 
1991. 

TA^W^27.575: Shape, Inc., Audio 
Products Div., Biddeford, ME 
A certification was issued covering all 
workers separated on or after July 13, 

1991. 

I hereby certify that the 
aforementioned determinations were 
issued during the month of September 

1992. Copies of these determinations are 
available for inspection in room C-4318, 
U.S. Department of Labor. 200 
Constitution Avenue, NW., Washington, 
DC 20210 during normal business hours 
or will be mailed to persons to write to 
the above address. 

Dated: October 5.1992. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

(FR Doc. 92-24736 Filed 10-9-92; 8:45 am) 
BILUNG CODE 4510-30-M 


Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under title II, 
chapter 2. of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address show below, 
not later than October 23,1992. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Directors. Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than October 23, 
1992. 
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The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 


Administration, U.S, Department of 
Labor, 200 Constitution Avenue, NW., 
Washington. DC 202ia 


Signed at Washington, DC this 28tb day of 
September 1992. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 


Appendix 


Location 

Date 

received 

Date of 
petition 

Petition 

no. 

Articies produced 

Silvenon, OR ____ 

09/28/92 

09/16/92 

27.835 

Telephone Operatior^ 

Houston. TX_ 

09/28/92 

09/16/92 

27.836 

OH and Gas. 

, Alcoa Center. PA.. „.. . 

09/28/92 

09/15/92 

27.837 

Aluminum Products. 

Houston. TX.___ 

09/28/92 

08/25/92 

27,838 

OHwell Services. 

Omsk, WA___ 

09/28/92 

09/17/92 

27,839 

Softwood Lumber. Plywood and Veneer 

Louisville. KY__ 

09/28/92 

09/18/92 

27,840 

Bath Tubs and Sinks. 

Thomson, GA.. 

09/28/92 

09/17/92 

27.841 

Ladies Stacks. 

Palm Springs. CA... 

09/28/92 

09/10/92 

27.842 

Medical Ventilators. 

Victoria. TX_ 

09/28/92 

09/10/92 

09/18/92 

27.843 

27.844 

Oil Service. 

Assembles Medical Devices. 

Covmgton, GA... 

09/28/92 

HiRsboro. OR_ 

09/28/92 

09/00/92 

27.845 

Personal Computers. 

Coahoma, TX__ 

09/28/92 

09/11/92 

27,846 

Oil WeNServk^ 

San Antonio. TX___ 

09/28/92 

09/03/92 

27,847 

Oil and Gas. 

Uberal. KS__ 

09/28/92 

09/10/92 

27.848 

Gas Pipehne Service. 

Greensboro. GA.„.. 

Salt Lake City LIT 

09/28/92 

09/28/92 

09/28/92 

09/14/92 

09/04/92 

09/03/92 

27.849 

27.850 

27.851 

Men’s & Boys' Stecfcsi 

Metuchen, NJ_ 

Ceramics. Thermistors and Fans. 

Burffngton, WI___ 

09/28/92 

09/11/92 

27,852 

Plastic Bottles. 

La Habra. CA... 

09/20/92 

08/14/92 

27.853 

OH, Gas Research A DevelopmanL 

Oakville. WA..... 

09/28/92 

09/03/92 

27,854 

Cedar ^lakes. 

(areerrville. SC.. . 

09/28/92 

09/10/92 

27,855 

Men’s & Boys’ Woven Shifts. 

Radford, VA.^_ 

09/28/92 

09/15/92 

27.056 

AftWery PropeSants. 

Woonsocket. Rl.... 

00/28/92 

09/09/92 

27.857 

C^ashmere Hair, Camel & Mohair. 

Richmond, VA. 

09/28/92 

09/17/92 

27.858 

Printed Circuit Boards. 

Louisville. KY_ 

09/28/92 

09/03/92 

27,859 

Elevator Controls. 

Brea. CA. .... 

09/28/92 

09/15/92 

27.860 

Generators and Motors. 

Corpus Christ!, TX_ 

09/28/92 

09/17/92 

27.861 

Drilling Fluids. Site Consultmg. 

Beaverton, OR. 

09/28/92 

09/16/92 

27.862 

Circuit Boards, 

Ashland, KY.. ... _ . . 

09/28/92 

09/19/02 

27.863 

Mailable & Cast Iron Pipe Fittlnga. 

Shelby. OH_ 

09/28/92 

09/19/92 

27.864 

Mailable & Cast Iron Pi^ Fittings. 


Petitioner (imion/workers/flrm) 


GTE Telephone Operations (INka)_ 

Ultramiv Ott and Gas Ltd. (Wkrs). 

Alcoa Technicat Canter (Wkrs)_ 

WeHiech, Irw. (Company).... 

Omsk Wood Products, Inc. (WOW)... 

Amarican Standard. Inc. (Company)_ 

Grafton Apperal ManutacSudng Co. (Wlaa).. 

Bird Products Corp. (Wkrs)_ 

BOK Oimng Co. (Company)_ 

C. a Bard, Inc. (VWrrs).. 

Intel Corp., O.P. Dl DN. (Wkra|._ 

Pardner Well Service, Inc. _ 

South Texas OriHmg (Wkrs).. 

Fanhandel Eastern Pipe Line Ox ( Hkm) . _ 

RPM Clothing Mfg. (Wkrs)_ 

McOonneS Douglas Corp. (Wkrs)_ 

Piezo Electric Products (»UE>_ 

^^ontinemal Ptastic (Stainers (Wkrs)_ 

Chevron OH Field Research Co. (Cornpeny) 

CedarviHe Shake Co„ Inc. (Wkrs)_ 

Piedmont industries (Company)... 

Kerculas, Inc (Wkrs)___ 

Porta Cashmere Co.. Inc. (Company). 

AT&T Microeieclronlcs (WlnlJ!_ 

Armor Elevator Co.. Inc (IBEW). 

Sunstrand Aerospace (Wkrs) 

TEJAS Fluids (Wkrs).. 

Tektronn~C«cuil Board Drv. (Wkrs)_ 

U Brand Corp. (lAM)..... 

U-Bcand Corp., Olstnbutlon Center (Wkrs) 


|FR Doc. 92-24735 Filed 10-9-02; 8:45 amj 
BILUNa CODE 4S10-3O4I 

(TA-W-27, 501 and TA-W-27,502J 

Online Resource Exchange, New 
Orleans, LA, Houston, TX; Dismissal of 
Applications for Reconsideration 

Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
Online Resource Exchange. New 
Orleans, Louisiana and Houston, Texas. 
The review indicated that the 
applications contained no new 
substantial information which would 
bear importantly on the Departments 
determination. Therefore, dismissal of 
the applications were issued. 

TA-W-27. 501 and TA-W-27. 502; Online 
Resource Exchange New Orleans. 
Louisiana and Houston, Texas 
(September 30,1992) 


Signed at Washington. DC this 2nd day of 
October, 1992. 

Marvin M. Fooks, 

Director, Office of Trade A djastmen t 
Assistance. 

[FR Doc. 92-24740 Filed 10-9-92; 8:45 am) 
BILUMG CODE 4S10-9IMi 


(TA-W-27,442] 

Secorp Industries Lafayette, LA; 
Dismissat of AppHcation for 
Reconsideration 

Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
Secorp Industries, Lafayette. Louisiana. 
The review indicated that the 
application contained no new 
substantial information which would 
bear importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued. 

TA-W-27, 422; Secorp Industries Lafayette, 
Louisiana (September 30.1992) 


Signed at Washington, DC this 2nd day of 
October. 1992. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

(FR Doc. 92-24739 Filed 10-9-92; 8:45 am) 
BtLUNO COOE 4510-a0-M 


ITA-W-27.199J 

Sdilumberger Weil Services, Land 
Services; Amended Certificatloo 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

Houma. Louisiana and Land Operation 
Locations as Follows in Texas: 


TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 

TA-W- 


•27.190A 

27.199B 

27.199C 

27,199D 

27.199E 

27.199F 

27.199G 

27,199H 

27,1991 

27,199J 

27.199K 

27,199L 

27.190M 

27.199N 

27,1990 


Abilene 
Amarillo 
Andrews 
Brenham 
Dallas 
Edinburg 
Graham 
Liberty 
Midland 
San Angelo 
Sonora 
Tyler 
Webster 
Houston 
Wichita Palls 
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TA-W-27.218—^Schlumberxer Well Services. 
Und Services, a/k/a SWS NAM INC. 
Division Headquarters. Shreveport. Louisiana 
and Land Operations at Other Locations in 
the Following States: 

TA-W-27,218A Alabama 
TA-W-27.218B Arkansas 
TA-W-27.218C California 
TA-W-27.218D Colorado 
TA-W-27.218E Florida 
TA-W-27.218F Kansas 
TA-W-^27.218G Kentucky 
TA-W-27.218H Louisiana 
TA-W-27.2181 Michigan 
TA-W-27.218J Mississippi 
TA-VV-27.218K Montana 
TA~W-27.2iaL New Mexico 
TA-W-27.218M North Dakota 
TA*W-27.218N Ohio 
TA-W-27.2180 Oklahoma 
TA-W-27.218P Pennsylvania 
TA-W-27.218Q West Virginia 
TA-W-27.218R Wyoming 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on June 
26.1992. applicable to all workers of 
Schlumberger Well Services, Land 
Services at the above locations. The 
notice was published in the Federal 
Register on August 18.1992 (57 FR 
37173). 

At the request of the State Agency the 
Department reviewed the certification 
for workers of Schlumberger Well 
Services, Land Services. The 
investigation findings show that 
Schlumberger Well Services claimants' 
wages for their entire domestic 
operations are being reported under 
SWS NAM, Inc. (Schlumberger Well 
Services North America). Accordingly, 
the Department is correcting the 
certification to properly reflect the 
correct worker groups. 

The amended notice applicable to 
TA-W-27.199 and TA-W-27.2ia is 
hereby issued as follows: 

All workers of Schlumberger Well Services. 
Land Services, also know as SWS NAM Inc. 
Houma. Louisiana fTA-W-27,199) and the 
below cited Texas locations and 
Schlumberger W^ell Services, Land Serv ices, 
also know as SWS NAM Inc., Shreveport, 
Louisiana rTA-W-27.218) and operating in 
the below cited States, respectively, who 
became totally or partially separated from 
employment on or after August 23.1991 are 
eligible to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974. 

Land Operation Locations as Follows in 
Texas: 


TA-W-27.199A 

TA-W-27.199B 

TA-W-27.199C 

TA-W-27.199D 

TA-W-27.199E 

TA-W-27.199F 

TA-W-27.199G 


Abilene 

Amarillo 

Andrews 

Brenham 

Dallas 

Edinburg 

Graham 


TA-W-27.199H Liberty 
TA-W-27.1991 Midland 
TA-W-27.199J San Angelo 
TA-W-27.199K Sonora 
TA-W-27.199L Tyler 
TA-W-27.199M Webster 
TA-W-27.199N Houston 
TA-W-27.1990 Wichita Falls 

And Land Operations at Other Locations in 
the Following Slates: 

T.-\-W-27,218A Alabama 
rA-W-27,218B Arkansas 
TA~W-27.218C California 
TA-W-27.218D Colorado 
TA-W-27.218E Florida 
TA-W-27.218F Kansas 
TA-W-27.21BG Kentucky 
TA-W-27.218H Louisiana 
TA-W-27.2181 Michigan 
TA-W-27,218) Mississippi 
TA-W-27.218K Montana 
TA-W-27.218L New Mexico 
TA-W-27,21dM North Dakota 
TA-W-27,218N Ohio 
TA-W-27,2180 Oklahoma 
TA-W-27,218P Pennsylvania 
TA-W-27.218Q West Virginia 
TA-W-27,218R Wyoming 

Signed in Washington, DC. this 2nd day of 
October 1992. 

Marvin M. Fooks, 

Director. Office of Trade Adjustment 
Assistance. 

[VR Doc. 92-24738 Filed 10-0-92; 8:45 am] 

BOXING CODE 4510-30>«i 


MARTIN LUTHER KING, JR. FEDERAL 
HOLIDAY COMMISSION 

Meeting 

The Martin Luther King. Jr. Federal 
Holiday Commisrion will hold its 
quarterly business meeting on Tuesday. 
October 20,1992,1 to 3 p.m. in the 
Dirksen Senate Office Building, Ground 
Floor-Room Gll, Ist and Constitution 
Avenues, NE., Washington, DC. 

For additional information, please call 
(202) 708-1005. 

Dated: October 6.1992. 

Lloyd Davis, 

Executive Director. 

[FR Doc. 92-24775 FUed 10-0-02; 8:45 am] 
BILLING CODE 4210-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Agency Information Collection 
Activities Under 0MB Review 

AGENCY: National Endowment for the 
Arts. 

action: Notice. 

summary: The National Endowment for 


the Arts (NE.\) has sent to the Office of 
Management and Budget (OMB) a 
request for clearance of the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

OATES: Comments on this information 
collection must be submitted by 
November 12,1992. 

ADDRESSES: Send comments to Mr. 

Steve Semenuk, Office of Management 
and Budget. New Executive Office 
Building, 726 Jackson Place, NW., room 
3002, Washington, DC 20503; (202-395- 
7316). In addition, copies of such 
comments may be sent to Ms. Roberta 
Dunn, National Endowment for the Arts, 
Congressional Liaison OiTice, room 525. 
1100 Pennsylvania Avenue, NW., 
Washington. DC. 20506; (202-682-5434). 

FOR FURTHER INFORMATION CONTACT: 

Ms. Judith O'Brien, National Endowment 
for the Arts, Administrative Services 
Division, room 203,1100 Pennsylvania 
Avenue, NW., Washington, DC 20506; 
(202-682-5401) from whom copies of the 
documents are available. 

SUPPLEMENTARY INFORMATION: The 
Endowrment requests the review of a 
new collection of information. This entry 
is issued by the Endowment and 
contains the following information: 

(1) The title of the form; (2) how often 
the required information must be 
reported; (3) who will be required or 
asked to report: (4) what the form will 
be used for, (5) an estimate of the 
number of responses: (6) the average 
burden hours per response; (7) an 
estimate of the total number of hours 
needed to prepare the form. This entry is 
not subject to 44 U.S.C. 3504(h). 

Title: FY 93 Design Arts Program 
Application Guidelines. 

Frequency of Collection: One-time. 

Individuals, stale or 
local governments, non-profit 
institutions. 

Use: Guideline instructions and 
applications elicit relevant information 
from ir.dividual artists, non-profit arts 
organizations and state and local arts 
agencies that apply for funding under 
the Design Arts Program categories. This 
information is necessary for the 
accurate, fair and thorough 
consideration of competing proposals in 
the pieer review process. 

Estimated Number of Respondents: 
945. 

Average Burden Hours Per Response: 
31.83. 
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Total Estimated Burden: 30.080. 
Roberta Dunn, 

Congressional Liaison, National Endowment 
for the Arts. 

|FR Doc. 92-24734 Filed 10-9-92; 8:45 am) 
BILUNQ COOC 7$37-01-M 


Agency Information Collection 
Activities Under 0MB Review 

agency: National Endowment for the 
Arts. 

action: Notice. 

summary: The National Endowment for 
the Arts (NEA) has sent to the Office of 
Management and Budget (OMB) a 
request for expedited clearance, by 
October 30,1992, of the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

DATES: Comments on this information 
collection must be submitted by October 
20.1992. 

ADDRESSES: Send comments to Mr. 

Steve Semenuk. Office of Management 
and Budget, New Executive Office 
Building, 726 Jackson Place, NW., room 
3002, Washington, DC 20503: (202-395- 
7316). In addition, copies of such 
comments may be sent to Ms. Roberta 
Dunn, National Endowment for the Arts, 
Congressional Liaison Office, room 525, 
1100 Pennsylvania Avenue, NW., 
Washington, D.C 20506; (202-682-5434). 
FOR FURTHER INFORMATION CONTACT: 

Ms. Roberta Dunn, National Endowment 
for the Arts. Congressional Liaison 
Office, room 525,100 Pennsylvania 
Avenue, NW., Washington, DC 20506; 
(202-682-5434). 

SUPPLEMENTARY INFORMATION: The 

Endowment requests the review of a 
revision of a currently approved 
collection of information. This entry is 
issued by the Endowment and contains 
the following information:. 

(1) The title of the form; (2) how often 
the required information must be 
reported; (3) who will be required or 
asked to report; (4) what the form will 
be used for; (5) and estimate of the 
number of responses: (6) the average 
burden hours per response; (7) an 
estimate of the total number of hours 
needed to prepare the form. This entry is 
not subject to 44 U.S.C. 3504(h). 

Title: FY 93 International Projects 
Initiative Application Guidelines 
Frequency of Collection: One time 
Respondents: State, regional or local 
arts agencies; non-profit institutions 
Use: Guideline instructions and 
application elicit relevant information 
from non-profit organizations and state. 


regional or local arts agencies that apply 
for funding under the International 
Projects Initiative category guidelines. 

This information is necessary for the 
accurate, fair and thorough 
consideration of competing proposals in 
the review process. 

Estimated Number of Respondents: 
250. 

Average Burden Hours per Response: 
24. 

Total Estimated Burden: 6,000. 

Roberta Dunn, 

Congressional Liaison, National Endowment 
for the Arts. 

|FR Doc. 92-24759 Filed 10-9-92; 8:45 am] 
BtUJNG CODE 7537-01-M 


Music Advisory Panel; Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L. 92-463), as amended, notice is hereby 
given that a meeting of the Music 
Advisory Panel (Chorus Section) to the 
National Council on the Arts will be 
held on October 27-28,1992 from 9 a.m.- 
5:30 p.m., and October 29, from 9 a.m.-5 
p.m. in room M-14 at the Nancy Hanks 
Center, 1100 Pennsylvania Avenue, 

NW., Washington, DC 20506. 

A portion of this meeting will be open 
to the public on October 29 from 3 p.m.- 
5 p.m. for policy discussion and 
guidelines review. 

The remaining portions of this meeting 
on October 27-28 from 9 a.m.-5:30 p.m. 
and October 29, from 9 a.m.-3 p.m., are 
for the purpose of Panel review, 
discussion, evaluation, and 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965. as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
November 20.1991, these sessions will 
be closed to the public pursuant to 
subsection (c)(4), (6) and (9)(B) of 
section 552b of Title 5, United States 
Code. 

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the panel's 
discussions at the discretion of the panel 
chairman and with the approval of the 
full-time Federal employee in 
attendance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies. 
National Endowment for the Arts. 1100 
Pennsylvania Avenue. NW.. 

Washington, DC 20506. 202/682-5532, 


TTY 202/882-5496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine. Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call (202) 682-5439. 

Dated: October 7.1992. 

Yvonne M. Sabine, 

Director, Pane! Operations, National 
Endownment Endowment for the Arts. 

[FR Doc. 92-24785 Filed 10-9-92; 8:45 am| 
BILUNQ CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 

Documents Containing Reporting or 
Recordkeeping Requirements: Office 
of Management and Budget Review 

agency: Nuclear Regulatory 
Commission (NRC). 
action: Notice of the Office of 
Management and Budget review of 
information collection. 

summary: The NRC has recently 
submitted to the OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

1. Type of submission, new, revision, 
or extension: Revision. 

2. The title of the information 
collection: 10 CFR part 52, “Early Site 
Permits; Standards Design 
Certifications; and Combined Licenses 
for Nuclear Power Plants'*. 

3. The form number if applicable: Not 
applicable. 

4. How often the collection is 
required: On occasion and every ten lo 
twenty years for applications for 
renewal. 

5. Who will be required or asked to 
report: Designers of commercial nuclear 
power plants, electric power utilities, 
and any person eligible under the 
Atomic Energy Act to apply for a 
construction permit for a nuclear power 
plant. 

6. An estimate of the number of 
responses: One application for an early 
site permit and two applications for 
certification of a standard design are 
expected over the next three years. 

7. An estimate of the total number of 
hours needed to complete the 
requirement or request: 45,940 
(Applicants for an early site permit. 
1,940 per response; applicants for a 
design certification. 22,000 hours per 
response.) 
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6. An indication of whether section 
3504(h). Public Law 96-511 applies: Not 
applicable. 

9. Abstract: 10 CFR part 52 establishes 
requirements for the granting of early 
site permits, certifications of standard 
nuclear power plant designs, and 
licenses which combine in a single 
license a construction permit and an 
operating license with conditions 
(combined licenses). This part also 
establishes requirements for renewal of 
these permits, certifications, and 
licenses; amendments to them: 
exemptions from certifications; and 
variances from early site permits. 

Copies of the submittal may be inspected 
or obtained for a fee from the NRC Public 
Document Room. 2120 L Street, NW. (Lower 
Uvel). Washington. DC 20555. 

Comments and questions should be 
directed to the 0MB reviewer: Ronald 
Minsk. Office of Information and 
Regulatory Affairs (3150-0151), NEOB- 
3019, Office of Management and Budget. 
Washington, DC 20503. 

Comments can also be submitted by 
telephone at (202) 395-3084. 

The NRC Clearance Officer is Brenda 
lo Sheltoix (301) 492-6132. 

Dated at Bethesda. Maryland, this 5th day 
of October 1992. 

For the Nuclear Regulatory Commission. 
Gerald F. Cranford, 

Designated Senior Official for Information 
Resources Management. 

IFR Doc. 92-24764 Filed 10-9-92; 8:45 am) 
BILUMG CODE 7S09-01-M 


(Docket No. 5a>29] 

Yankee Atomic Electric Co., Yankee 
Nuclear Power Station; Environmental 
Assesament and Finding of No 
Significant Impact 

The U.S. Nuclear Regulatory 
Commission (NRC) is considering 
issuance of an exemption from 10 CFR 
50.54(q). This exemption would be 
granted to the Yankee Atomic Electric 
Company (Yankee or the licensee) for 
the Yankee Nuclear Powder Station 
(Rowe) located in Franklin County. 
Massachusetts. 

Environmental Assessment 

Identification of Proposed Action 

The proposed action would grant an 
exemption from certain emergency 
preparedness requirements of 10 CFR 
50.54(q) which in turn references 10 CFR 
50.47(bj and appendix E. The licensee 
requested this action in their letter of 
luly 2,1992. which also requested our 
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approval of a Defueled Emergency Plan 
for Rowe. 

The Need for the Proposed Action 

The licensee's letter of July 2.1992, 
stated that the plant has permanently 
ceased power operation and that all 
nuclear fuel has been removed from the 
containment to the spent fuel pool and 
therefore the requirements of 10 CFR 
50.54(q), which references 10 CFR 
50.47(b) and appendix E, are no longer 
needed because there could not be any 
possible release of fission products into 
the environment resulting from reactor 
system pressure boundary releases. This 
exemption would permit the licensee to 
discontinue offsite planning activities 
and reduce the scope of its onsite 
response. The staff has issued an 
exemption dated July 24,1992, which 
removes all training and drill 
requirements for offsite exercises and 
permits the licensee to postpone a 
scheduled November 1992 exercise into 
calendar year 1993. 

Environmento! Impacts of the Proposed 
Action 

The proposed action does not have 
any effect on accident risk and the 
possibility of environmental impact is 
extremely remote. 

The licensee submitted a safety 
analysis in a letter dated May 22,1992. 
which analyzed the most credible 
accident with the fuel in the spent fuel 
pool. This accident was the drop of a 
fuel bundle and subsequent release of 
all gaseous gap activity. The staff 
reviewed the licensee's analysis and 
found it acceptable; our review was 
conducted as part of our exemption of 
July 24.1992, referenced above. 

Based on our review, we have 
concluded that the consequences of 
accidents which may potentially result 
in a radiological release are greatly 
decreased given the plant's permanently 
shutdown and defueled status. 

Therefore, the proposed action does 
not increase the probability or 
consequcxices of any accidents, no 
changes are being made in the types of 
any effluents that may be released 
offsite, and there is no significant 
increase in the allowable individual or 
cumulative occupational radiation 
exposure onsite. 

Accordingly, the Commission 
concludes that this proposed action 
would result in no significant 
radiological environmental impact. 

With regard lo potential non- 
radiological impacts, the proposed 
action does not affect non<radiological 
plant effluents and has no other 


environmental impact Therefore, the 
Commission concludes that there are no 
significant non^radiological 
environmental impacts associated with 
the proposed action. 

Alternative to the Proposed Adiion 

Since the Commission concluded that 
there are no significant environmental 
effects that would result from the 
proposed action, any alternatives with 
equal or greater environmental impacts 
need not be evaluated. 

The principal alternative would be to 
deny the action. This would not reduce 
environmental impacts of plant 
operation and would not enhance the 
protection of the environment nor public 
health and safety. 

Alternative Use of Resources 

This action does not involve the use of 
any resources not previously considered 
in previous reviews for the Yankee 
Nuclear Power Station. The plant was 
licensed prior to the requirement for 
issuance of a Final Environmental 
Statement. 

Agencies and Persons Consulted 

The NRC staff reviewed the licensee's 
request and did not consult other 
agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed action. 

Based upon the foregoing environmental 
assessment, we conclude that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the application for exemption 
dated July 2,1992, which contains the 
Defueled Emergency Plan, and is 
available for public inspection at the 
Commission's Public Document Room, 
2120 L Street. NW.. Washington, DC 
20555. and at a local public document 
room at Greenfield Community College. 

1 College Drive, Greenfield. 
Massachusetts 01301. 

Dated at Rockville. Maryland, this 5th day 
of October 1992. 

For the Nuclear Regulatory Commission. 
Morton B. Fairtile, 

Acting Director, Non-Power Reactors and 
Decommissioning Project Directorate, 

Division of Operating Reactor Support, Office 
of Nuclear Reactor Regulation. 

(FR Doc. 92-24754 Fded 10-9-92: 8:45 am] 

BILLING CODE rSSO-OI-M 
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Advisory Committee on Reactor 
Safeguards; Subcommittee on 
Advanced Boiling Water Reactors; 
Meeting 

The ACpS Subcommittee on 
Advanced Boiling Water Reactors will 
hold a meeting on October 21 and 22, 
1992, in room P-110, 7920 Norfolk 
Avenue, Bethesda, MD. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Wednesday, October 21,1992—^:30a.m, 

until the conclusion of business 
Thursday, October 22,1992 — 6:30 a.m. 

until the conclusion of business 

The Subcommittee will begin its 
review of the Final Safety Evaluation 
Report (FSER) for the GE ABWR design 
and the remainder of the SSAR 
submittals. The purpose of this meeting 
is to gather information, analyze 
relevant issues and facts, and to 
formulate proposed positions and 
actions, as appropriate, for deliberation 
by the full Committee. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions niay be asked only by 
members of the Subcommittee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC staff, 

GE Nuclear Energy, their consultants, 
and other interested persons regarding 
this review. 

Further information regarding topics 
to be discussed, the scheduling of 
sessions open to the public, whether the 
meeting has been cancelled or 
rescheduled, the Chairman's ruling on 
requests for the opportunity to present 
oral statements and the time allotted 
therefor can be obtained by a prepaid 
telephone call to the cognizant ACRS 
staff engineer. Dr. Medhat El-Zeftawy 
(telephone 301/492-9901) between 7:30 


a.m. and 4:15 p.m, (EST). Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., that may have 
occurred. 

Dated: October 6,1992. 

Sam Duraiswamy, 

Chief, Nuclear Reactors Branch. 

|FR Doc. 92-24748 Filed 10-9-92; 8:45 am) 
BILLtNQ COOC 759(M)1-M 


[Docket Not. 50-498 and 50-499] 

Houston Lighting & Power Co.; South 
Texas Project, Units 1 and 2 Issuance 
of Director's Decision Under 10 CFR 
2.206 

Notice is hereby given that the 
Director, Office of Nuclear Reactor 
Regulation, has taken action with regard 
to a Petition for action Under 10 CFR 
2.206 received from Mr. Thomas J. 
Saporito, Jr., dated February 10.1992, 
with regard to the South Texas Project, 
Units 1 and 2. 

The Petitioner requested that the NRC 
institute a proceeding pursuant to 10 
CFR 2.202 and take a number of 
immediate and swift actions in the areas 
of physical security, maintenance 
activities, compliance with Technical 
Specifications and procedures, and 
training. 

The Director of the Office of Nuclear 
Reactor Regulation has determined to 
grant the Petition in part and to deny the 
Petition in part. The reasons for this 
decision are explained in the "Director 
Decision Pursuant to 10 CFR 2.206," 
(DD-92-05) which is available for public 
inspection at the Commission's Public 
Document Room, the Gelman Building. 
2120 L Street, NW.. Washington. DC 
20555, and at the Local Public Document 
Room for the South Texas Project. Units 
1 and 2, located at the Wharton County 
Junior College, J. M. Hodges Learning 
Center, 911 Boling Highway, Wharton. 
Texas 77488. A copy of the decision will 
be filed with the Secretary for the 
Commission’s review in accordance 
with 10 CFR 2.206(c] of the 
Commission's regulations. As provided 
by this regulation, the Decision will 
constitute the final action of the 
Commission 25 days after the date of 
issuance of the Decision unless the 
Commission on its own motion institutes 
a review of the decision within that 
time. 


Dated at Rockville, Maryland, this 5th day 
of October 1992. 

For the Nuclear Regulatory Commission. 
Thomas E. Murley, 

Director, Off ice of Nuclear Reactor 
Regulation. 

[FR Doc. 92-24763 Filed 10-9-02; 8:45 amj 
BILLIHO COOC 7SMM>1-«I 


Power Authority of the State of New 
York 

[Docket No. 50-286] 

Withdrawal of Application for 
Amendment to Facility Operating 
License 

The United States Nuclear Regulatory 
Commission (the Commission) has 
granted the request of the Power 
Authority of the State of New York (the 
licensee) to withdraw its June 18,1990, 
application for proposed amendment to 
Facility Operating License No. DPR-64 
for Indian Point Nuclear Generating Unit 
No. 3, located in Westchester County. 
New York, 

The proposed amendment would have 
revised the facility technical 
specifications pertaining to containment 
air lock limiting conditions for operation 
and surveillance requirements. 

The Commission had previously 
issued a Notice of Consideration of 
Issuance of Amendment published in the 
Federal Register on July 25,1990 (55 FR 
30309). However, by letter dated 
October 1,1992, the licensee withdrew 
and proposed amendment. 

For further details with respect to this 
action, see the application for 
amendment dated June 18.1990, and the 
licensee's letter dated October 1,1992, 
which withdrew the application for 
license amendment. The above 
documents are available for public 
inspection at the Commission's Public 
Document Room, the Gelman Building. 
2120 L Street. NW., Washington, DC and 
at the White Plains Public Library. 100 
Martine Avenue. White Plains. New 
York 10610. 

Dated at Rockville. Maryland, this 5th day 
of October 1992. 

For the Nuclear Regulatory Commission. 
Nicola F. Conicella, 

Project Manager Project Directorate I-I, 
Division of Reactor Projects —//// Office of 
Nuclear Reactor Regulation. 

(FR Doc. 92-24762 Filed 10-9-92; 8 45 am) 

BILLING COOC 7S90-01-«I 
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SECURITIES AND EXCHANGE 
COMMISSION 

I Release No. 34-31289; Imemattoruil Series 
Release No. 467; File No. SR-NASD-92-27] 

Self-Regulatory Organizations; Notice 
of Rling of Proposed Rule Change by 
National Association of Securities 
Dealers, Inc. Relating to Issuer 
Notification Requirements and Fees 
For the Issuance of Additional Shares 
or the Certain Stock Plans. 

October 5.1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (**Act"), 
15 U.S.C. 78s9)(l), notice is hereby given 
that on June 17.1992. the National 
Association of Securities Dealers. Inc. 
(“NASD** or “Association”) filed with 
the Securities and Exchange 
Commission (“SEC” or “Commission*’) 
the proposed rule change as described 
in Items 1. II. and III below, which Items 
have been prepared by the NASD.* The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Oiganizatioo’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Below is the text of the proposed rule 
change. Proposed new language is 
italicized; proposed deletions are in 
brackets. 

Schedule D to the NASD By-Laws; Part 
II—Qualification Requirements for 
NASDAQ Securities 

Sea 1 Qualification Requirements for 
Domestic and Canadian Securities 


(15) The issuer shall be required to 
file on a form designated by the 
Association notification of the creation 
of a stock option, stock purchase or 
similar plan or arrangement to issue 
additional shares or the issuance of 
additional shares of any class of 
securities included in the NASDAQ 
System no later than 25 calendar days 
prior to the creation of the plan, 
arrangement or issuance, 

(16) The issuer of any class of 
securities included in the NASDAQ 
System shall notify the Association 


* On August 6.1992. the NASD submitted a letter 

to the Commission which provides further 
clarification regarding the basts for the fee on the 
issuance of additional shares in the NASDAQ 
system as proposed in the additional shares in the 
NASDAQ system as proposed in the instant 
proposed rule change. Letter dated August 6.1992. 
from Suzanne E. Rothwell. Associate General 
Counsel. NASD to Katherine A. England. Branch 
Chief. SEC. The contents of that letter are reflected 
in this notice. 


promptly in writing of any change in the 
issuer's transfer agent or registrar. 

Subsections (15)-(17) are renumbered 

(17)-(19) repectively. 

• * • * • 

Sec. 2 Qualification Requirements for 
non-Canadian Foreign Securities and 
American Depositary Receipts 

• • « « « 

(e) • • • 

(14) The issuer shall be required to 
file on a form designated by the 
Association notification of the creation 
of a stock option, stock purchase or 
similar plan or arrangement to issue 
additional shares or the issuance of 
additional shores of any class of 
securities include in the NASDAQ 
System, except for American Depositary 
Receipts, no later than 15 calendar days 
prior to the date of creation of the plan, 
arrangement or issuance, 

(15) The issuer of any class of 
securities included in the NASDAQ 
System, except for American Depositary 
Receipts, shall notify the Association 
promptly in writing of any change in the 
issuer's transfer agent of registrar. 

Subsections (14)-(16) are renumbered 

(16) to (18) respectively. 


Part IV—Listing Fees; The NASDAQ 
Stock Market-National Market System 

* * * * • 

B. Additional Shares 

1. The issuer of each class of security, 
other than American Depository 
Receipts, which is listed in the National 
Market System shall pay to the 
Corporation the fee set forth in 
paragraph 2. below in connection with 
the issuance or additional shares of 
each class of listed security set forth in 
paragraph 3. below. 

2. The fee in connection with 
additional shares shall be $2,000 or $.02 
per additional share, whichever is 
higher, up to a maximum of $17,500per 
issuer. 

3. The fee in connection with 
additional shares is applicable to the 
following issuances of securities: 

a. Acquisitions, mergers or 
consolidations: 

b. Public offerings: 

c. Rights and subscription offerings: 

d. Exchange offers: and 

e. Private placements. 

4. Payment of the fee to the 
Association shall be included with the 
issuer notification to the Association of 
the issuance of additional shares of 
securities os required under provisions 
of Sections l(c)(15) and 2(e)( 14) of Part 
II to Schedule D of the NASD By-Laws. 


[BjC Annual Fee-Domestic and Foreign 
Issues 


[CJD Annual Fee-American Depositary 
Receipts (ADRs) 

• • • • • 

Regular NASDAQ System 

[D}£. Entry Fee 

* • • * * 

F. Additional Shares 

1. The issuer of each class of security 
other than American Depositary 
Receipts which is listed in the Regular 
NASDAQ System shall pay to the 
Corporation the fee set fokh in 
paragraph 2. below in connection with 
the issuance of additional shares of 
each class of listed security set foHh in 
paragraph 3. below. 

2. The fee in connection with 
additional shares shall be $1,000 or $.01 
per additional share, whichever is 
higher, up to a maximum of $7,500 per 
issuer. 

3. The fee in connection with 
additional shares is applicable to the 
following issuances of securities: 

a. Acquisitions, mergers or 
consolidations; 

h. Public offerings: 

c. Rights and subscription offerings: 

d. Exchonge offers: and 

e. Private placements. 

4. Payment of the fee to the 
Association shall be included with the 
issuer notification to the Association of 
the issuance of additional shares of 
securities as required under provisions 
of Sections l(c)(15) and 2(e)(14) of Part 
I! to Schedule D of the NASD By-Laws. 

Subsections E-G are renumbered G-l 
respectively. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
NASD has prepared summaries, set 
forth in sections (.A), (B), and (C) below, 
of the most significant aspects of such 
statements. 
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A. Seif-Regulatory Oiganizotious 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

The NASD currently does not require 
an issuer included in either the Regular 
Nasdaq System (“Nasdaq”) or the 
Nasdaq National Market System 
(“Nasdaq/NMS”) to file with the 
Association notification of the issuance 
of additional shares of securities 
included in the Nasdaq System or 
notification of creation of stock plans, 
stock purchase plans or other 
remuneration plans under which 
securities in the Nasdaq System will be 
issued. Upon review, the NASD believes 
that notification of such security-related 
activities would supply the NASD with 
relevant information regarding Nasdaq 
issuers and the purpose for which the 
securities arc being issued. The NASD, 
specifically, believes that issuers ^ of 
securities included in Nasdaq or 
Nasdaq/NMS should be required to 
provide a detailed notification ^ to the 
NASD when additional included 
securities are issued. The NASD, 
therefore, proposes that domestic and 
foreign issuers of securities included in 
Nasdaq or Nasdaq/NMS, except for 
issuers having such securities held in 
American Depository Receipts 
("ADRs”),^ be required to file on a 
NASD designated form, notification 
regarding the issuance of additional 
shares of any class of securities 
included in die Nasdaq System no later 
than 15 calendar days prior to such 
issuance.^ Issuances of additional 


’ The term issacr for purposes of Scheduk D of 
the NASD By-Laws and the proposed rule change 
tncfudes both corporations and partnerships. 

* In contrast to the applfcaikm and approval 
procedures required by the New York Stock 
Exchange (”NYSE“t and the American Stock 
Rxchangs (‘'AMEX") for issuance of addtUonai 
sectnitiet. the NASD proposes to require ksoers 
only to submit notification to the NASD of the 
Issuance of additional shares. See Sectkin 703iX). 
NYSE Manual and Sections 301-343 of Part 3 to the 
Listing Standards. Policies and Requirements of the 
AMEX Guide. Vo). 2. The NYSE and AMEX do not 
permit a listed company either to issue or to 
authorize the company's registrar or transfer agent 
to issue or register additional securities of a class 
listed on the exchange until the company has Hied 
an application with the exchange. The application 
requiremeots of the NYSE and AhffiX also apply to 
the creation of stuck option, stock purchase and 
other remuneration plans Involving listed securities. 

• The NASD proposes to exempt foreign issuers 
having securities held in ADRs traded on the 
Nasdaq System because an increase or decrease of 
.nhares in an ADR normally reflects U.S. investor 
demand for such securities and may not reflect an 
increase or decrease of outstanding shares of the 
foreign issuer. 

^ Rule lOb-17 of the Act requires certain issuers 
to provide notification to the NASO in connection 
with: a dividend or other distribution m cash or in 
kind; a stock split or reverse ipItU or a rights or 
subrcnplion offering. To avoid duplicate reporting 


securities would include securities 
issued in connecUon with dividends, 
stock splits, rights and exchange offers, 
public and private offers, acquisitions, 
mergers or consolidations. Issuances of 
additional shares would not include 
securities issued under a stock option, 
stock purchase or other similar plan or 
arrangement 

The NASD believes, however, that 
issuers of securities included in Nasdaq 
or Nasdaq/NMS should be required to 
provided a detailed notification to the 
NASD upon the creation of stock option, 
stock purchase or similar plans or 
arrangements. The NASD believes such 
plans have the potential for impacting 
the market of such issuers in the Nasdaq 
System. This notification will further 
facilitate NASD oversight of the 
Nasdaq/NMS criteria for shareholder 
approval of certain remuneration plans 
under Section 5(i) of Part III to Schedule 
D. In the case of such plans, the NASD 
believes only notification of creation of 
the plan would be necessary for 
oversight purposes and not actual 
notification of the periodic issuance of 
stock under the plan. The NASD, 
therefore, proposes that domestic and 
foreign issuers of securilies included in 
Nasdaq or Nasdaq/NMS. except for 
issuers having such securities held in 
ADRs. be required to file on a NASD 
designated form notification regarding 
the creation of a stock option, stock 
purchase or similar plan or arrangement 
in conhection with any class of 
securities included in the Nasdaq 
System no later than 15 calendar days 
prior to creation of such plan. 

Notification of Change in Transfer 
Agent or Registrar 

The NASD currently does not require 
an issuer in the Nasdaq System to notify 
the NASD when there is a change in the 
issuer’s transfer agent or registrar. The 
NASD believes prompt receipt of such 
information is relevant to the NASD’s 
oversight of the Nasdaq System. It is. 
therefore, proposed that foreign and 
domestic issuers of securities included 
in Nasdaq or Nasdaq/NMS, except for 


to the NASD for issuers la the Nasdaq System who 
are commencing stock splits, rights offers, 
subscription offers, or a dividend or other 
distribution involving the issuance of additional 
shares, the NASD designated noUficatiao form 
would include the informatioo required to be 
submitted to the NASD pursuant to Rule 10b-17. 
Following the approval of the proposed rule change, 
the NASD will inform issuers kn the Nasdaq System 
by means of an NASD "Notice to issuers’* * that 
compliance with the proposed rule change s 
notifleation requirements for purposes of a stock 
split, a rights offer, a subscription offer, nr a 
dividend or other distribution involving the issuance 
of additional shares, will also satisfy Rule 10h>17*s 
notiBcation requirements to the NASD. 


issuers of securilies held in ADRs. notify 
the NASD promptly in writing of any 
change in the issuer’s transfer agent or 
registrar. The exception for ADRs is 
proposed because notifications to U.S. 
holders of ADRs are provided by the 
U.S. depository bank that created the 
ADR and not Ae registrar or transfer 
agent of the foreign issuer. 

Fee for Additional Issuances 

The NASD is also proposing to impose 
a fee on Nasdaq and Nasdaq/NMS 
issuers to be paid when such issuers 
notify the NASD of the issuance of an 
additional amount of an already 
included security in connection with the 
following transaction: (a) Acquisitions, 
mergers or consolidations; (b) public 
offerings; (c) rights and subscription 
offerings; (d) exchange ofiers; and (e) 
private placements.® Under the 
propiosed rule change, the issuance of 
additional share of an already included 
security in connection with a 
transaction that is not listed above 
would not have a fee for additional 
shares imposed. For example, tlie 
issuance of additional shares in 
connection with a stock option, dividend 
reinvestment plan, stock split or stock 
dividend would not result in a fee under 
the proposed rule change. Moreover, no 
fee is proposed in connection with the 
establishment of a stock option, stock 
purchase or similar plan. 

The NASD is proposing a separate fee 
schedule for Nasdaq and Nasdaq/NMS 
issuers that the NASD believes reflects 
the different level of service and 
exposure provided to such respective 
issuers in the Nasdaq System. For 
securities designated on Nasdaq, it is 
proposed that issuances or plans to 
issue additional securities under the 
specific circumstances set forth above 
be subject to a fee of $1,000 or $ .01 per 
additional share, whichever is higher, up 
to a maximum of $7,500 per issuer. For 
securities included in Nasdaq/NMS. it is 
proposed that issuances or plans to 
issue additional securities be subject to 
a fee of $2,000 or $.02 per additional 
share, whichever is hi^er. up to a 
maximum of $17,500 per issuer.'^ 

The fees obtained from the proposed 
rule change are intended to fund 
additional issuer-related operations that 


• The NYSE and ihe AMEX currentlj’ impose »fee 
when listed companies file an application to issue 
an additional amount of an already listed security. 
See Section 902.02b. of the NYSE Listed Company 
Manual and Section 142 to Part 3 of the Listing 
Standards. Policies and Requirements of the AMEX 
Guide. Vol. 2. 

^ *11)6 fee schedule for Nasdaq/NMS is equivalent 
to the AMEX fee schedule under Sectiosi 142 to Purl 
3 of the Listing Standards, PoUcks and 
Requirements of the AMEX Guide. Vol. 2. 
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include educational initiatives, issuer 
service initiatives, and NASD 
surveillance measures currently being 
created, or improved, which the NASD 
believes will enhance the quality of the 
Nasdaq System for issuers and improve 
the capital raising-capabilities for such 
issuers. 

It is intended that the revenues 
obtained from the proposed fee will 
permit ongoing educational programs for 
different constituencies of the Nasdaq 
System that will increase interest in 
Nasdaq securities and further enhance 
the capital raising capabilities of 
Nasdaq/NMS and Nasdaq issuers. 
Specifically, educational programs are 
planned for registered representatives of 
NASD members to increase their 
knowledge of the market structure of the 
Nasdaq System. Training programs are 
also planned for the entry level 
personnel of NASD members to increase 
their knowledge of the NASD and the 
Nasdaq System by focusing on issues 
such as NASD market surveillance 
procedures, Nasdaq trading practices, 
and the qualifications criteria for 
companies in the Nasdaq System. Also 
planned is the development of 
educational programs for international 
investors regarding the qualification 
requirements of the Nasdaq System. In 
addition, the revenues obtained from the 
proposed fee will supplement current 
advertising to make the public more 
aware of the opportunities of investing 
in the stock of Nasdaq companies. 

Revenues obtained from the proposed 
fee also will be used to enhance the 
ability of the Nasdaq System to educate 
individual companies on market-related 
issues whenever such individual 
corporate inquires arise. Specifically, a 
program is planned to increase the 
expertise of the Nasdaq representatives 
whose duty it is to help designated 
Nasdaq/NMS and Nasdaq issuers on a 
day-to-day basis with inquiries 
regarding the Nasdaq System, the 
securities markets, and questions of 
capital formation. It is also anticipated 
that the revenues obtained from the 
proposed fee will be used for the 
development and maintenance of 
experimental issuer information services 
including: (i) A system that would 
permit certain issuers to access current 
and historical trading data of the 
company via a personal computer, and 
to set-up and track the company’s stock 
in comparison to the stock of peer 
companies; (ii) a surveillance system 
that would monitor trading in certain 
stocks pursuant to parameters set by the 
issuer and provide a next-day report to 
those companies; and (iii) a system that 
would orovide certain issuers with 


quarterly and annual customized 
records of the company’s stock trading 
activity. Revenues from the proposed fee 
are also intended to support further 
automation and streamlining of the 
Nasdaq/NMS and Nasdaq issuer 
application procedures, and for further 
automation of the work-flow process 
and analysis of maintenance 
qualifications. In particular, it is 
intended that monitoring and reviewing 
the issuances of additional shares of 
Nasdaq/NMS issuers will be enhanced 
to ensure compliance with Nasdaq/NMS 
corporate governance requirements 
imposed pursuant to Part III. Section 5 of 
Schedule D to the NASD By-Laws. 

It is anticipated that revenues from 
the proposed fee will also support 
further development and ongoing 
implementation of NASD Market 
Surveillance procedures Including the 
implementation of an incident tracking 
surveillance system, enhancements to 
the SlockWatch automated tracking 
system (“SWAT’), procurement of 
additional commercially available 
surveillance data to better monitor 
issuer price and volume movement, the 
development of a surveillance system 
for the proposed high-yield fixed-income 
pricing system, enforcement of Rule 
lOb-6 in accordance with the NASD’s 
passive market-making proposal, and 
enforcement of the proposed NASD 
short-sale rule. 

Waiver of Fees for Issuances Pending 
on Effective Date of The Rule Change 

The NASD recognizes that the board 
directors of some issuers in the Nasdaq 
System may have approved the issuance 
of additional shares without notice of 
the proposed fee herein and that the 
approved issuance may be pending on 
the effective date of the proposed rule 
change. To ensure that all Nasdaq 
insurers have adequate notice of the 
proposed fee prior to action by its board 
of directors, the NASD will waive the 
proposed fee for the issuance of 
additional shares if the company’s 
board approved the issuance prior to the 
effective date of the proposed rule 
change. 

The NASD believes that the proposed 
rule change is consistent with the 
prov isions of section 15A(b)(6) of the 
Act. which requires the rules of a 
national securities association be 
designed to ’’promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in regulating, clearing and setting, 
processing information with respect to, 
and facilitating transaction in securities, 
to remove impediments to and perfect 
the mechanism of a free and open 
market and a national market system. 


and. in general, to protect investors and 
the public interest” in that notification 
of additional issuances of securities will 
provide the NASD with greater 
oversight of such securities and such 
monitoring should further perfect the 
Nasdaq System and provide better 
protection to investors and the public 
interest. The NASD believes the 
proposed rule change is consistent with 
the provisions of section 15A(b)(5) of the 
Act. which requires that the rules of a 
national securities association ’’provide 
for the equitable allocation of 
reasonable dues, fee and other charges 
among members and issuers and other 
persons using any facility or system 
which the association operates or 
controls” in that the proposed rule will 
allow the NASD to fund additional 
issuer-related operations that include 
educational initiatives, issuer service 
initiatives, and NASD surveillance 
measures currently being created, or 
improved, which the NASD believes will 
enhance the quality of the Nasdaq 
System for issuers and improve the 
capital raising-capabilities for such 
issuers. 

B. Self-Regulatory Organization s 
Statement on Burden on Competition 

The NASD does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary of appropriate in furtherance 
of the purposes of the Act. as amended. 

C. Self-Regulatory Organization *s 
Statement on Comments on the 
Proposed Rule Received From Members, 
Participants, or Others 

Written comments were neither 
solicited nor received. 

HI. Dote of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

A. By order approve such proposed 
rule change, or 

B. Institute proceeding to determine 
whether the proposed rule change 
should be disapproved. 

JV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
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Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with provisions of 5 U.S.C. 
552, will be available for inspection and 
copying in the Commission’s Public 
Reference Room. Copies of such filing 
will also be available for inspection and 
coping at the principal office of the 
NASD. All submissions should refer to 
the file number in the caption above and 
be submitted by Novem^r 3.1992. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 17 CFR 200.30-3 (a) ft^l- 
Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 92-24773 Filed 10-0-92; 8:45 am) 
8ILUNG COOC aOKMU-M 


IReL No. IC-18997; 811-6141] 

Mexico Capital Groarth Fund, Inc^ 
Application for Deregisiratlon 

October 5,1992. 

AGENCY: Securities and Exchange 
Commission ('’SEC”). 
action: Notice of Application for 
Deregistration under the Investment 
Company act of 1940 (the **ACT’). 

applicant: Mexico Capital Growth 
Fund. Inc. 

RELEVANT ACT SECTION: Section 8tf). 
SUMMARY OF appucation: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 
FILING DATE: The application on Porra 
N-8F was filed on siqitember 28.1992. 
HEARING OR NOTTFFCATtON OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SECs 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
October 30.1992 and should be 
accompanied by proof of service on 
applicant, in the form of an affidavit or. 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s Interest, the reason for 
the request, and the issues contested. 
Persons may request notification of a 


hearing by writing to the SECs 
Secretary. 

ADDRESSES: Secretary, SEC, 450 Fifth 
Street. NW., Washington, DC 20549. 
Applicant, Tower 49.12 East 49th Street, 
New York, New York 10017. 

FOR FURTHER INFORMATION CONTACT: 

Nicholas D. Thomas, Staff Attorney, at 
(202) 504-2263, or Elizabeth G. 

Osterman, Branch Chief, at (202) 272- 
3016 (Division of investment 
Management. Office of Investment 
Comp€UQy Regulaticmy. 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete appheation 
may be obtained for a fee at the SECs 
Public Reference Branch. 

Applicant’s Representations 

1. Applicant is a Maryland 
corporation and a close-end, non- 
diversified management investment 
company registered under the Act. SEC 
records indicate that on July 23,1990, 
applicant filed a notification of 
registration on Form N-8A pursuant to 
section 8(a] of the Act On die same 
date, applicant filed a registration 
statement on Form N-2 under the 
Securities Act of 1933. The registration 
statement never became effective, and 
applicant never made a public offering 
of its shares. 

2. Applicant has never had any 
securityholders, assets, nor liabilities. 
Applicant is not a party to any Htigation 
or administrative proceeding. AppHcant 
is not now engaged in, nor does it 
presently intend to engage In, any 
business activities other than those 
necessary for the winding up of its 
affairs. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[Ht Doc. 92-24772 Filed 10-9-92; 8:45 ami 
BILUNG COOC MKMH-N 


Issuer Delisting; Application To 
Withdraw From Usttng and 
Registration; (The Money Store, tno. 
Common Stock, No Par Value) FQe No. 
1-10785 

October 6,1992. 

The Money Store. Inc. (“Company”) 
has filed an application v^th the 
Securities and Exchange Commission) 
“Commission”), pursuant to section 
12(d) of the Securities Exchange Act of 
1934 (-Act”) and rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the above specified security from listing 


and registration on the American Stock 
Exchange, Inc. (”Araex”}. 

The reasons alleged in the application 
for withdrawing this security from 
listing and registration include the 
following: 

According to the Company, its Board 
of Directors (the “Board”) unanimously 
approved resolutions on September 10, 
1992, to withdraw the Company's 
Common Stock from listing on the 
American Slock Exchange (“Amex") 
and, instead, list such Common Stock on 
the National Association of Securities 
Dealers Automated Quotations/ 

National Market Systems (“NASDAQ/ 
NMS“). According to the Company, the 
decision of the Board followed a lengthy 
study of the matter, and was based upon 
the belief that listing of the Common 
Stock on NASDAQ/NMS will be more 
beneficial to its stockholders than the 
present listing on the Amex because: 

(1) The Company believes that the 
NASDAQ/NMS system of competing 
market-makers will result In increased 
visibility and sponsorship for the 
Common Stock than is presently the 
case with the single specialist assigned 
to the stock on tlm Amex; 

(2) The Company believes that the 
NASDAQ/NMS will offer the 
Company's stockholders more liquidity 
than that presently available on the 
Amex and less volatility in quoted 
prices per share when trading volume is 
slight. On NASDAQ/NMS the Company 
will have an opportunity to secure its 
own group of market-makers and, in 
doing so, expand the capital base 
available for trading in Its Common 
Stock; and 

(3) The Company believes that firms 
making a market in the Company’s 
Common Stock will be inclined to issue 
research reports concerning the 
Company, thereby increasing the 
number of firms providing institutional 
research and advisory reports. 

Any interested person may, on or 
before October 28,1992 submit by letter 
to the Secretary of the Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549, facts 
bearing upon whether the application 
has been made in accordance with the 
rules of the exchanges and what terms, 
if any, should be imposed by the 
Commission for the protection of 
investors. The Commission, based on 
the information submitted to it. will 
issue an order granting the application 
after the date mentioned above, unless 
the Commission determines to order a 
hearing on the matter. 
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For the Commisaion. by the Division of 
Market Regulation. purauatH to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

|FR Doc. 92-24722 Filed 10-9-92; MS ajo) 
BtUJMG coot eOfO-OI-ll 


Issuer Delisting; Notice of Application 
To Withdraw from Listing and 
Registration; (Pall Corporation, 
Common Slo^ $0.25 Par Vakie; 
Common Slum Purchase Rights) File 
No. 1-4311 

October 6,1992. 

Pall Corporation (“Company**) has 
filed an application with the Securities 
and Exchange Commission 
(“Commission**), pursuant to section 
12(d) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the above specified securities from 
listing and registration on the American 
Stock Exchange. Inc. (**Amex*’). 

The reasons alleged in the application 
for withdrawing these securities from 
listing and registration include the 
following: 

According to the Company, in 
addition to being listed on the Amex, its 
common stock is listed on the New York 
Stock Exchange, Inc. (‘*NYSE**). The 
Company's conunon stock commenced 
trading on the NYSE at the opening of 
business on October 5,1992 and 
concurrently therewith such stock was 
suspended from trading on the Amex. 

In making the dexusion to withdraw its 
Common Stock and Rights from listing 
on the Amex« the Company considered 
the direct and indirect costs and 
expenses attendant on maintaining the 
dual listing of its Common Stock and 
Rights on the NYSE and on the Amex. 
The Company does not see any 
particular advantage in the dual trading 
of the Common Stock and believes that 
dual listing would fragment the market 
for the Common Stock. 

Any interested person may, on or 
before October 28,1992 submit by letter 
to the Secretary of the Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington. DC 20549, facts 
bearing upon whether the application 
has been made in accordance with the 
rules of the exchanges and what terms, 
if any, should be imposed by the 
Commission for the protection of 
investors. The Commission, based on 
the information submitted to it, will 
issue an order granting the application 
after the date mentioned above, unless 
the Commission determines to order a 
hearing on the matter. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G Katz, 

Secretary. 

[FR Doc. 92-24720 Filed 10-^-02: 8:46 ami 

BILLtUQ OOOC •0tS-0V4l 


DEPARTMENT OF STATE 

Office of the Historian; Advisory 
Committee on Histoficsl Diplomstic 
Documentation; Meeting 

[Public Notice 1706] 

The Advisory Committee on 
Historical Diplomatic Oocumenlation 
will meet November 5-6.1992, at 9:30 
a.m. in the Department of State. 

The Committee will meet in open 
session from 9:30 a.m. on the morning of 
Thursday, November 5,1992, until noon 
of that day, in room 1205, Main State. 
The remainder of the Committee's 
sessions, until the end of this se&aion on 
Friday. November 6, at 4 p.m., will be 
closed to the public in accordance with 
section 10(d) of the Federal Advisory 
Committee Act (Pub. L 92-463). It has 
been determined that discussions during 
these portions of the meeting will 
involve consideration of matters not 
subject to public disclosure under 5 
U.S.C. 552b(c)(l), and that the public 
interest requires that such activities will 
be withheld from disclosure. 

Questions concerning the meeting 
should be directed to William Z. Slany, 
Executive Secretary, Advisory 
Committee on Historical Diplomatic 
Documentation, Department of State, 
Office of Historian, Washington. DC, 
20520, tel^d>one (202) 663-1123. 

Dated: October 1.1992. 

William Z. Slany, 

Executive Secretary, 

|FR Doc. 92-24731 Filed 10-9-92; 8:45 am) 
SILUNO CODE 


DEPARTMENT OF TRANSPORTATION 

Aviation Proceedings; Agreements 
Filed During the Week Ended October 
2 ,1992 

The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C 412 and 
414. Answers may be filed within 21 
days of date of filing. 

Docket Number 48375. 

Dated filed: September 28,1992 
Parties: Members of International Air 
Transport Association 
Subject: 

Telex—Comp Mail Vote 598 


Conversion to Sudanese dinar 
Telex—Amending Mail Vote 
Telex—Declaring Mail Vote Adopted 
Proposed Effective Dote: December 1. 
1992 

Docket Number 48376. 

Date filed: September 28,1992 
Parties: Members of the International 
Air Transport Association 
Subject: 

TC2 Reso/P 1282 dated September 18, 
1992 

Within Europe Expedited Resoe—R-1 
to R-2 

Intended effective date: October 25. 
1992 

TC2 Reso/P 1283 dated September 18. 
1992 

Within Europe Expedited Resos—R-3 
toR-7 

Intended effective date: November 1. 
1992 

TC2 Reso/P 1284 dated September 18, 
1992 

Within Europe Expedited Resos—R-8 
Intended effective date: November 16, 
1992 

TC2 Reso/P 1285 dated September 18, 

1992 

Within Europe Expedited Resos—R-9 
to R-14 

Intended efiective date: January 1. 

1993 

TC2 Reso/P 1288 dated September 18, 
1992 

Within Europe Expendiled Resos—R- 
15 to R-16 

Intended effective date: November 1. 
1992 

TC2 Reso/P 1287 dated September 18, 
1992 

Within Europe Expedited Resos—R- 
17 to R-18 

Intended effective date: October 25* 
1962 

TC2 Reso/P 1288 dated September 18, 
1992 

Within Europe Expendited Resos—R- 
19 to R-20 

Intended effective date: November 1. 
1982 

TC2 Reso/P 1289 dated September 18, 

1992 

Within Europe Expedited Resos—R- 
21 to R-22 

Intended effective date: January 1, 

1993 

TC2 Reso/P 1290 dated September 10, 
1992 

Within Eurof>e Expedited Resos—R- 
23 to R-26 

Intended effective date: October 25, 
1992 

TC2 Reso/P 1291 dated September 18, 
1992 

Within Europe Expedited Reso—R-27 
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to R-32 

Intended effective date: November 1. 
1992 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 

[FR Doc, 92-24795 Filed 10-9-92; 8:45 am) 
BILUMQ CODE 4810-e2-M 


Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q During the Week Ended 
October 2,1992 

The following Applications for 
Certificates of Public Convenience and 
Necessity and Foreign Air Carrier 
Permits were filed under Subpart Q of 
the Department of Transportation's 
Procedural Regulations (See 14 CFR 
302.1701 et seq.). The due date for 
Answers, Conforming Applications, or 
Motions to Modify Scope are set forth 
below for each application. Following 
the Answer period DOT may process 
the application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 

Docket Number. 48374. 

Date filed: September 28.1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 26,1992. 

Description: Application of Family 
Airlines. Inc., pursuant to section 
401(d)(l] of the Act and subpart Q of the 
act, applies for a certificate of public 
convenience and necessity authorizing it 
to engage in interstate and overseas 
scheduled air transportation of persons, 
property and mail. 

Docket Number 48378. 

Date filed: October 1.1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 29,1992. 

Description: Application of American 
Airlines, Inc., pursuant to section 401 of 
the Act and subpart Q of the 
Regulations, applies for amendment of 
its certificate of public convenience and 
necessity for Route 470 so as to add a 
new segment authorizing foreign air 
transportation of persons, property, and 
mail between the terminal point San 
lose, California, and the terminal point 
Vancouver, British Columbia. Canada. 

Docket Number 48381. 

Date filed: October 2,1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 30,1992. 

Description: Application of Capital 
Air Express, pursuant to section 
401(d)(3). of the Act and subpart Q of 


the Regulations requests a certificate of 
public convenience and necessity 
authorizing interstate, overseas, and 
foreign charter air transportation. 

Docket Number 47023. 

Date filed: September 30,1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 28.1992. 

Description: Application of Federal 
Express Corporation, pursuant to 
section 401 of the Act and subpart Q^of 
the Regulations, for renewal of its 
existing certificate authority and 
frequency allocation to provide foreign 
air transportation of property and mail 
between New York, N.Y., on the one 
hand, and Moscow, Russia, on the other 
hand, as contained in Segment 4 of 
Federal Express' certificate of public 
concenience and necessity for Route 
119. 

Docket Number 47730. 

Date filed: September 28.1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 26,1991. 

Description: Amendment No. 1 to the 
Application of South African Airways, 
pursuant to section 402 of the Act and 
subpart Q of the Regulations for a 
foreign air carrier permit seeking Third 
and Fourth Freedom authority to engage 
in regularly scheduled service and 
charter foreign air transportation of 
persons, property (i.e., baggage and 
cargo) and mail between any point or 
points in South Africa, its territories and 
possessions, and any point or promts in 
the United States, its territories and 
possessions. 

Docket Number: 48113. 

Date filed: September 30.1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 28.1992. 

Description: Amendment No. 1 to the 
Application of Dash Airlines. Inc., 
pursuant to section 401(d)(1) of the Act 
and subpart Q of the Regulations, for a 
certificate of public convenience and 
necessity to engage in scheduled foreign 
air transportation of persons, property, 
and mail from Miami. Florida to Grand 
Turk and Providenciales. Turks and 
Caicos Islands with onward service to 
Nassau. Bahamas Islands. 
(Supplemental Information). 

Docket Number 48114. 

Date filed: September 30.1992. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: October 28.1992. 

Description: Amendment No. 1 to the 
Application of Dash Airlines, Inc., 
pursuant to section 401(d)(1) of the Act 
and subpart Q of the Regulations, 
requests a certificate of public 


convenience and necessity authorizing It 
to engage in scheduled interstate air 
transportation. (Supplemental 
Information). 

Phyllis. T. Kaylor. 

Chief, Documentary Services Division. 

(FR Doc. 92-24793 Filed 10-9-92; 8:45 am) 
BfUJNQ CODE 4S10-42-M 


Federal Aviation Administration 

Approval of Noise Compatibility 
Program Ohio State University Airport, 
Columbus, OH 

agency: Federal Aviation 
Administration. DOT. 
action: Notice. 

summary: The Federal Aviation 
Administration (FAA) announces its 
findings on the noise compatibility 
program submitted by The Ohio State 
University under the provisions of title I 
of the Aviation Safety and Noise 
Abatement Act of 1979 (Pub. L. 96-193) 
and 14 CFR part 150. These findings are 
made in recognition of the description of 
Federal and nonfederal responsibilities 
in Senate Report No. 96-52 (1980). On 
March 2,1992. the FAA determined that 
the noise exposure maps submitted by 
The Ohio State University under part 
150 were in compliance with applicable 
requirements. On August 24,1992, the 
Assistant Administrator for Airports 
approved the Ohio State University 
Airport noise compatibility program. 

A total of three (3) measures were 
included in the Ohio State University 
recommended program. Of the three (3) 
measures one (1) is listed as a Noise 
Control Measure, one (1) is listed as a 
Land Use Management Measure and 
One (1) is listed as a Program 
Management Measure. TTie FAA has 
approved all three (3) of the measures. 
EFFECTIVE DATE: The effective date of 
the FAA's approval of the Ohio State 
University Airport noise compatibility 
program is August 24,1992. 

FOR FURTHER INFORMATION CONTACT. 
Robert H. Allen. Federal Aviation 
Administration, Detroit Airports District 
Office, Willow Run Airport East. 8820 
Beck Road. Belleville, Michigan 48111, 
(313) 487-7296, Documents reflecting this 
FAA action may be reviewed at this 
same location. 

SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA has 
given its overall approval to the noise 
compatibility program for Ohio State 
University Airport, effective August 24. 
1992. 

Under section 104(a) of the Aviation 
Safety and Noise Abatement Act of 19T9 
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(hereinafter referred to as “the Act“). an 
airport operator who has previously 
submitted a noise exposure map may 
submit to the FAA a noise compatibility 
program which sets forth the measures 
taken or proposed by the airport 
operator for the reduction of existing 
noncompatible land uses and prevention 
of additional noncompatibie land uses 
within the area covered by the noise 
exposure maps. The Act requires such 
programs to be developed in 
consuhatioD with interested and 
affected parties including local 
communities, government agencies, 
airport users, and FAA personnel. 

^ch airport noise compatibility 
program developed in accordance with 
Federal Aviation Regulations (FAR) Part 
150 is a local program, not a Federal 
program. The FAA does not substitute 
its judgment for that of the airport 
proprietor with respect to which 
measures should be recommended for 
action. The FAA*s approval or 
disapproval of FAR Part 150 program 
recommendations is measured 
according to the standards expressed in 
part 150 and the Act, and is limited to 
the following determinations: 

a. The noise compatibility program 
was developed in accordance with the 
provisions and procedures of FAR Part 
150; 

b. Program measures are reasonably 
consistent with achieving the goals of 
reducing existing noncompatible land 
uses around the airport and preventing 
the introduction of additional 
noncompatible land uses; 

c. Program measures would not create 
an undue burden on interstate or foreign 
commerce, unjustly discriminate against 
types or classes of aeronautical uses, 
violate the terms of airport grant 
agreements, or intrude into areas 
preempted by the Federal Government: 
and 

d. Program measures relating to the 
use of flight procedures can be 
implemented within the period covered 
by the program without derogating 
safety, adversely affecting the efficient 
use and management of the navigable 
airspace and air traffic control systems, 
or adversely affecting other powers and 
responsibilities of the Administrator 
prescribed by law. 

Specific limitations with respect to 
FAA*8 approval of an airport noise 
compatibility program are delineated in 
FAR Part 150, section 150.5. Approval is 
not a determination concerning the 
acceptability of land uses under Federal, 
state, or local law. Approval does not by 
itself constitute an FAA implementing 
action. A request for Federal action or 
approval to implement specific noises 
compatibility measures may be required. 


and an FAA decision on the request 
may require an environmental 
assessment of the proposed action. 
Approval does not constitute a 
commitment by the FAA to financially 
assist in the implementation of the 
program nor a determination that all 
measures covered by the program are 
eligible for grant-in-aid funding from the 
FAA. Where federal funding is sought, 
requests for project grants must be 
submitted to the FAA Detroit Airports 
District Office in Belleville, Michigan. 

The Ohio State University submitted 
to the FAA on July 2,1990, noise 
exposure maps, descriptions and other 
documentation. This documentation was 
produced during the Airport Noise 
Compatibility Planning (Part 150) Study 
at Ohio State University Airport from 
August 1987 through July 1990. The Ohio 
State University Airport noise exposure 
maps were determined by FAA to be in 
compliance with applicable 
requirements on March 2,1992. Notice of 
this determination was published in the 
Federal Register on March 25,1992. 

The Ohio State University Airport 
study contains a proposed noise 
compatibility program comprised of 
actions designed for phased 
implementation by airport management 
and adjacent jurisdictions from the date 
of study completion to the year 1994. It 
was requested that the FAA evaluate 
and approve this material as a noise 
compatibility program as described in 
section 104(b) of the Act The FAA 
began its review of the program on 
March 2,1992, and was required by a 
provision of the Act to approve or 
disapprove the program within 180 days 
(other than the use of new flight 
procedures for noise control). Failure to 
approve or disapprove such program 
within the 180-day period would have 
been deemed to an approval of such 
program. 

The submiUed program proposed by 
the airport sponsor contained three (3) 
measures for noise mitigation on and off 
the airport. The FAA completed its 
review and determined that the 
procedural and substantive 
requirements of the Act and FAR Part 
150 have been satisfied. The overall 
program, therefore, was approved by the 
Assistant Administrator for Airports 
effective August 24,1992. 

One (1) of the three measures 
submitted is listed as a “Noise Control 
Measure**. The one noise control 
measure was approved which deals 
with development of an informal 
procedure to be implemented as a 
voluntary noise abatement measure. 

One of the three measures submitted is 
listed as a **Land Use Management 
Measure**, which was approved. This 


measure includes sound attenuation 
and/or easement purchase for 
residential homes. One of the three 
measures submitted is listed as a 
“Program Management Measure’* which 
was approved outright. This measure 
includes updating plan as necessary. 
These three determinations are set forth 
in detail In a Record of Approval 
endorsed by the Assistant 
Administrator for Airports on August 24, 
1992. The Record of Approval, as well as 
other evaluation materials and 
documents which comprised the 
submittal to FAA are available for 
review at the foliow'lng locations: 

Federal Aviation Administration. 800 
Independeoce Avenue. $W.. room 817. 
Washington. DC 20591. 

Federal Aviation Administration, Great 
Lakes Region, 2300 East Devon Avenue, 
room 201, Des Plaines, lliinois 60018. 
Federal Aviation Administration. Detroit 
Airports District Office. Willow Run 
Airport East 8620 Beck Road, Beileville. 
Michigan 48111. 

Ohio State University. Administratioo 
Building, 2160 West Case Road, Columbus. 
Ohio 43235. 

Questions may be directed to the 
individual named above under the 
heading, FOR FURTHER ihformation 
CONTACT. 

Issued in Belleville, Michigan. September 
25. 1992. 

Dean C. Nitz, 

Acting Manager, Detroit Airports District 
Office, Great Lakes Region. 

[FR Doc. 92-24770 Filed 10-9-92; 8:45 am| 
BIUINO CODE 4S10'1S-M. 


Intent to Prepare an Environmental 
Impact Statement and 4(f) Statement 
for an Airport Surveltlance Radar 
Model 9 (ASR-9) Faclttty for 
Washington National Airport, 
Washington, DC and Conduct Scoping 

agency: Department of Transportation. 
Federal Aviation Administration. 

action: Notice of intent to prepare an 
Environmental Impact Statement (EIS) 
and 4(f) Statement, and conduct public 
scoping. 

summary: The Federal Aviation 
Administration (FAA) is issuing this 
notice to advise the public that an 
Environmental Impact Statement (CIS) 
will be prepared to assess the potential 
effects of constructing and operating an 
Airport Surveillance Radar Model 9 
(ASR-9) facility at either a site within 
Ward 8 of the District of Columbia or at 
Washington National Airport, Arlington 
County, Virginia. The purpose of this 
facility is to improve existing radar 
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coverage provided to air traffic control 
servicing Washington National Airport 
and the airspace over Washington, DC. 
To ensure that all significant issues 
related to the proposed action are 
identified, the FAA will conduct a public 
scoping meeting. 

ADDRESSES: Comments may be mailed 
or delivered to the FAA at the following 
address: Federal Aviation 
Administration, Mr. Charles Hoch 
(AEA-4(X)), Manager, Airway Facilities 
Division, Fitzgerald Federal Building. 
John F. Kennedy International Airport, 
jamaica. New York. 11430. 

FOR FURTHER INFORMATION CONTACT: 
Federal Aviation Administration. Mr. 
Mike Lanz, AEA-451.1. (718) 553-1198 or 
Mr. Thomas J. Schrope. Louis Berger 8 
Associates. Inc. (202) 331-7775. 
SUPPLEMENTARY INFORMATION: The FAA 
will prepare an EIS on constructing and 
operating an ASR—9 facility for 
Washington National Airport and the 
airspace over Washington. DC. 
Preliminary environmental 
documentation, including a site selection 
report and draft Environmental 
Assessment (EA), will be used as the 
basis for the Draft EIS. These dociiments 
presented preliminary analyses of 
potential alternative sites for the ASR-9 
facility and the no action alternative. 
Several sites within Ward 8 of the 
District of Columbia, a site adjacent to 
the existing radar facility at Washington 
National Airport, Arlington County, 
Virginia, and the no action alternative 
will be evaluated in the EIS. Under the 
no action alternative the FAA would not 
proceed with the proposed construction 
and operation of the ASR-9 facility, and 
would continue to operate the existing 
ASR-7 radar facility located at 
Washington National Airport. The 
environmental review of the project will 
be conducted in accordance with the 
requirements of the National 
Fjivironmental Policy Act (NEPA) of 
1969, as amended (42 U.S.C. 4371. et 
seq). Council on Environmental Quality 
(CEQ) regulations (40 CFR parts 1500- 
1508), the Department of Transportation 
(DOT) Act of 1966, DOT/FAA Orders, 
and all applicable Federal regulations 
and District of Columbia ordinances. 

Public Scoping Meeting 

The FAA solicits public comments for 
consideration and possible 
incorporation in the Draft EIS through a 
public scoping meeting on the proposed 
action. To ensure the full range of issues 
related to this proposed action are 
addressed and all significant issues are 
identified, comments and suggestions 
are invited from all interested parties. 
Interested parties are invited to attend a 


public scoping meeting that will be 
conducted at 6:30 p.m. on October 20. 
1992 in the Basement Meeting Room, 
Washington Highlands Library. 115 
Atlantic Street. SW. Washington. DC. 
Written comments will be accepted until 
November 3,1992. 

Dated: October 2,1992. 

Charles Hoch, 

Manager, Airway Facilities Division. 

[FR Doc. 92-24771 Filed 10-9-92: 8:45 am) 
BtLUNQ CODE 4910>1S-M 


Executive Committee of the Aviation 
Rulemaking Advisory Committee; 
Meeting 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of meeting. 

SUMMARY: The FAA is issuing this 
notice to advise the public of a meeting 
of the Executive Committee of the 
Federal Aviation Administration 
Aviation Rulemaking Advisory 
Committee. 

DATES: The meeting will be held on 
November 24,1992, at 9 a.m. Arrange for 
oral presentations by November 13. 

1992. 

ADDRESSES: The meeting will be held at 
the Hyatt Regency Washington (on 
Capitol Hill), 400 New Jersey Avenue. 
NW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Miss Jean Casciano, 800 Independence 
Avenue, SW., Washington. DC 20591, 
telephone (202) 267-9683. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 10(a)(2] of the Federal 
Advisory Committee Act (Pub. L 92-463; 
5 U.S.C. App. II). notice is hereby given 
of a meeting of the Executive Committee 
to be held on November 24.1992, at the 
Hyatt Regency Washington (on Capitol 
Hill), 400 New Jersey Avenue, NW.. 
Washington. DC. The agenda will 
include: 

• A discussion of proposed revisions 
to the committee charter. 

• A discussion of the criteria applied 
by the FAA for assigning a task to a 
subcommittee. 

• A discussion of economic and legal 
support for the subcommittees and 
working groups. 

• A briefing on the products the FAA 
expects to receive from the 
subcommittees. 

• Status reports from the chairs of the 
subcommittees. 

Attendance is open to the interested 
public, but will be limited to the space 
available. The public must make 
arrangements by November 13,1992, to 
present oral statements at the meeting. 


The public may present written 
statements to the executive committee 
at any time by providing 15 copies to the 
Executive Director, or by bringing the 
copies to him at the meeting. 
Arrangement may be made by 
contacting the person listed under the 
heading “FOR FURTHER INFORMATION 

contact:.** 

Issued in Washington, DC, on October 2, 
1992. 

Chris A. Christie. 

Executive Director, Aviation Rulemaking 
Advisory Committee. 

|FR Doc. 92-24800 Filed 10-9-92; a'45 am) 
Bnajf4G CODE 4Sia-:»-M 


National Highway Traffic Safety 
Administration 

{Docket No. 92-26; Notice 2] 

Determination that Nonconforming 
1989 Bentley Turbo R Passenger Cars 
are Eligible for Importation 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Notice of determination by 
NHTSA that nonconforming 1989 
Bentley Turbo R passenger cars are 
eligible for importation. 

SUMMARY: This notice announces the 
determination by NHTSA that 1989 
Bentley Turbo R passenger cars not 
originally manufactured to comply with 
all applicable Federal motor vehicle 
safety standards are eligible for 
importation into the United States 
because they are substantially similar to 
a vehicle originally manufactured for 
importation into and sale in the United 
States and certified by its manufacturer 
as complying with the safety standards, 
and they are capable of being readily 
modified to conform to the standards. 
DATES: The determination is effective 
October 13,1992. 

FOR FURTHER INFORMATION CONTACT. 

Ted Bayler, Office of Vehicle Safety 
Compliance. NHTSA (202-366-5306). 

SUPPLEMENTARY INFORMATION: 

Background 

Under section 108(c)(3)(A)(i) of the 
National Traffic and Motor Vehicle 
Safety Act (the Act). 15 U.S.C. 
1397(c)(3){A)(i). a motor vehicle that was 
not originally manufactured to conform 
to all applicable Federal motor vehicle 
safety standards shall be refused 
admission into the United States on and 
after January 31.1990. unless NHTSA 
has determined that 

(I) the motor vehicle * * * * Is substantially 
similar to a motor vehicle originally 
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manufactured for importation into and sale in 
the United States, certified under section 114 
|of the Act], and of the same model year 
• • • as the model of the motor vehicle to be 
compared, and is capable of being readily 
modified to conform to all applicable Federal 
motor vehicle safety standards * * 

Petitions for eligibility determinations 
may be submitted by manufacturers or 
importers who have registered with 
NHTSA pursuant to 49 CFR part 592. 
After it receives a petition. NHTSA 
publishes notice in the Federal Register 
to solicit comments from interested 
members of the public. Following close 
of the comment period, NHTSA reviews 
the petition and comments, and 
publishes its determination in the 
Federal Register. 

Liphardt & Associates, Inc., of 
Ronkonkoma, New York (Registered 
Importer No. R--9G-004), petitioned 
NHTSA for a determination that 1989 
Bentley Turbo R passenger cars are 
eligible for importation into the United 
States. NHTSA published notice of the 
petition on June 5,1992. to afford an 
opportunity for public comment (57 FR 
24079). 

As stated in that notice, the vehicle 
that Liphardt claimed to be substantially 
similar is the version of the 1989 Bentley 
Turbo R that Rolls-Royce Motors offered 
for sale in the United States and 
certified as conforming to all applicable 
Federal motor vehicle safety standards. 
The petitioner alleged that it had 
carefully compared the two vehicles, 
and found them to be substantially 
similar with respect to most applicable 
Federal motor vehicle safety standards. 

Specifically, the petitioner claimed 
that the non-U.S, certified 1989 Bentley 
Turbo R is identical to its U.S. certified 
counterpart with respect to compliance 
with Standards Nos. 102 Transmission 
Shift Lever Sequence * * *, 103 
Defrosting and Befogging Systems, 104 
Windshield Wiping and Washing 
Systems, 105 Hydraulic Broke Systems, 
106 Brake Hoses, 107 Reflecting 
Surfaces, New Pneumatic Tires, 111 
Rearview Mirrors, 113 Hood Latch 
Systems, 116 Brake Fluids, 124 
Accelerator Control Systems, 201 
Occupant Protection in Interior Impact, 
202 Head Restraints, 203 Impact 
Protection for the Driver From the 
Steering Control System, 204 Steering 
Control Rearward Displacement, 205 
Glazing Materials, 206 Door Locks and 
Door Retention Components, 207 
Seating Systems, 209 Seat Beit 
Assemblies, 210 Seat Belt Assembly 
Anchorages, 211 Wheel Nuts, Wheel 
Discs and Hubcaps, 212 Windshield 
Retention, 214 Side Door Strength, 216 
Roof Crush Resistance, 219 Windshield 
Zone Intrusion, 301 Fuel System 


Integrity, and 302 Flammobility of 
Interior Materials. 

The petitioner also contended that the 
vehicle was capable of being readily 
modified to meet the following 
standards, in the manner indicated: 

Standard No. 101 Controls and 
Displays: Substitution of a lens marked 
“Brake’* for a lens with an ECE symbol 
on the brake failure indicator lamp. 

Standard No. 108 Lamps, Reflective 
Devices and Associated Equipment: (a) 
Installation of U.S.-model headlamp 
assemblies which incorporated sealed 
beam headlamps and front sidemarkers; 
(b) installation of U.S.-model taillamp 
assemblies which incorporate rear 
sidemarkers; (c) installation of a high 
mounted stop lamp. 

Standard No. 110 Tire Selection and 
Rims: Installation of a tire information 
placard. 

Standard No. 114 Theft Protection: 
Installation of a buzzer relay in the 
steering lock electrical circuit, and a 
warning buzzer. 

Standard No. 115 Vehicle 
Identification Number. Installation of a 
VIN plate that can be read from outside 
the left windshield pillar, and a VIN 
reference label on the edge of the door 
or latch post nearest the driver. 

Standard No. 118 Power-Operated 
Window Systems: Rewiring of the 
power window system so that the 
window transport is inoperative when 
the ignition is switched off. 

Standard No, 208 Occupant Crash 
Protection: Installation of an ignition 
switch-actuated seat belt warning 
buzzer. 

Additionally, the petitioner stated that 
the energy absorbers on the front 
bumper of the 1989 Bentley Turbo R had 
to be replaced to comply with the 
Bumper Standard found in 49 CFR part 
581. 

One comment was received in 
response to the notice of the petition, 
from Rolls-Royce Motor Cars Inc. 
(“Rolls-Royce”), the United States 
importer of new Rolls-Royce and 
Bentley motor cars manufactured by 
Rolls-Royce Motor Cars Ltd. In its 
comment. Rolls-Royce stated that it is 
opposed to the importation of the 1989 
Bentley Turbo R “or any similar vehicle 
not originally manufactured to conform 
to all applicable Federal motor vehicle 
safety standards.” It contended that the 
vehicle meets neither of the criteria for 
import eligibility specified in section 
108(c)(3)(A)(i) of the Act, 15 U.S.C. 
1397(c)(3)A)(i), and that it should 
therefore be refused admission into the 
United States. 

Specifically, Rolls-Royce stated that 
the testing that confirmed that the U.S. 
certified version of the 1989 Bentley 


Turbo complied with applicable 
occupant safety standards was 
performed on a left-hand drive vehicle, 
as opposed to the right-hand drive 
vehicle that it contends is the subject of 
the petition. Additionally. Rolls-Royce 
contended that its records, and those of 
the vehicle’s manufacturer, indicate that 
when the non-U.S. certified 1989 Bentley 
Turbo R was manufactured, it did not 
comply with Standard Nos. 101,108.110, 
111, 114,115.118, 208, and 209. nor did it 
comply with the Bumper Standard found 
in 49 CFR part 581. Without specifying 
the nature of these purported 
noncompliances. Rolls-Royce claimed 
that “considerable work and expense 
would be required” to bring the vehicle 
into compliance with the standards it 
identified. 

NHTSA has reviewed each of the 
issues that Rolls-Royce has raised 
regarding the petition. The petition 
specified the modifications that are 
necessary to bring a non-U.S. certified 
1989 Bentley Turbo R into compliance 
with all standards specified by Rolls- 
Royce, with the exception of Standard 
Nos. Ill and 209. As they have been 
performed with relative ease on 
thousands of vehicles imported over the 
years, none of the modifications 
described in the petition would preclude 
NHTSA from determining that the 1989 
Bentley Turbo R is eligible for 
importation. With respect to Standard 
No. Ill, NHTSA’s review of compliance 
data for other Rolls-Royce vehicles 
revealed that they were all equipped 
with flat passenger side exterior mirrors 
that require no markings to comply with 
the standard. All Rolls-Royce vehicles 
for which compliance data was 
submitted were also equipped with seat 
belts that bore the requisite markings to 
indicate compliance with Standard No. 
209. Although the petitioner did not 
identify the vehicle that it seeks to 
import as a right-hand drive model, it 
did furnish NHTSA with information 
revealing that there is no significant 
distinction in the parts equipped on the 
left or right-hand drive version of the 
1989 Bentley Turbo R. 

Vehicle Eligibility Number for Subject 
Vehicles 

The importer of a vehicle admissible 
under any final determination must 
indicate on the Form HS-7 
accompanying entry the appropriate 
vehicle eligibility number indicating that 
the vehicle is eligible for entry. VSP ^16 
is the vehicle eligibility number assigned 
to vehicles admissible under this notice 
of final determination. 
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Final Determination 

Accordingly, on the basis of the 
foregoing. NHTSA hereby determines 
that a 1969 Bentley Turbo R that was not 
originally manufactured to conform to 
all applicable Federal motor vehicle 
safety standards is substantially similar 
to a 1989 Bentley Turbo R that was 
originally manufactured for importation 
into and sale in the United States and 
certified under section 114 of the 
National Traffic and Motor Vehicle 
Safety Act and that it is capable of 
being readily modified to conform to. all 
applicable Federal motor vehicle safety 
standards. 

Aotfaonty; IS U.SC 1397(c)(3)(AKi)(I) and 
(C)(ii); 49 CFR 503.8: delegations of authority 
at 49 CFR 130 and 501.8 

Issued on: October 6.1992. 

William A. Boehly. 

Associate Administrator for Enforcement. 

(FR Doc. 02-24798 Filed 10-0-92; 8:45 am) 
BILUNQ coot 


I Docket No. 92-55; Notice 11 

* Isis Imports Ltd.; Receipt of Petition 
for Temporary Exemption From 
Federal Motor Vehicle Standard No. 

208 

Isis Imports Ltd. of San Francisco. 
California, has petitioned for a 
temporary exemption from the 
automatic restraint requirements of 
Motor Vehicle Safety Standard No. 208 
Occupant Crash Protection, The basis of 
the petition is that compliance would 
cause substantial economic hardship, 
and that the petitioner has. in good faith, 
attempted to meet the requirements of 
the standard. 

This notice is published in accordance 
with statutory requirements {15 U.S.C. 
1410(a)) to provide notice and an 
opportunity to comment, and does not 
represent any agency determination of 
the merits of the petition. 

Petitioner was previously granted a 3- 
year exemption from paragraphs S4.1.2.1 
and S4.1.2.2 of Standard No. 208, which 
expired October 1,1992 (54 FR 43647). 

The make and type of passenger car 
for which exemption is requested is the 
Morgan convertible. The British 
manufacturer of the Morgan has not 
offered its vehicle for sale in the United 
States since the early days of the 
Federal motor vehicle safety standards. 
In recent years, however. Isis has 
bought a small number of disassembled 
vehicles from Morgan, imported the 
parts, assembled the vehicles, and sold 


them in the United States. They differ 
from their British counterparts, not only 
in equipment items and modifications 
necessary for compliance with the 
Federal motor vehicle safety standards, 
but also in their engines, which are 
propane fueled. As the assembler of the 
vehicle. Isis certlBes conformance to all 
applicable Federal motor vehicle safety, 
bumper, and theft prevention standards. 
The vehicle assembled by Isis in the 
U.S. is deemed sufficiently different 
from the one produced by Morgan in 
Fjigland that Isis may be regarded as its 
manufacturer, not its converter, even 
though the brand names are the same. 

Isis assembled 11 Morgans for sale in 
the U,S. in the 12>month period 
preceding the filing of its petition. It 
asked for a further S-year exemption 
from the automatic restraint 
requirements of Standard No. 208, 
during which time it would continue to 
provide protection through its current 
three-point lap-shoulder belt system. 
However, before the end of that time, it 
hopes to be able to offer an air bag 
system. 

In arguing that compliance would 
cause it su^tantiai economic hardship 
and that it had in good faith attempted 
to meet the requirements of the 
standard, Isis related its efforts to 
conform while the previous exemption 
was in effect. Initially, it had continued 
to pursue research on automatic belt 
systems, obtaining seat belt hardware 
and motor drive assemblies, and created 
a mock-up. However, both petitioner 
and Morgan's engineering staff 
concluded that this system was not 
feasible because, over time, the seat belt 
track would deform, rendering it 
unusable. Further, modelling of the path 
of belt travel over the legs of the driver 
and passenger indicated an 
unacceptable degree of contact between 
the belt and occupant legs. It also noted 
simultaneously a growing level of 
consumer resistance to the use of 
automatic belt systems. Consequently, 
in the Spring of 1991. it once again began 
to seek out air bag suppliers. The 
petition recounts in considerable detail 
the unsuccessful efforts of Isis to obtain 
air bag systems horn Jaguar, Rover. 
Rolls-Royce and Lotus. The proposals 
that it received from Lotus and Breed to 
develop a vehicle-specific air bag 
system were prohibitive in cost. 

However, two possible sources are 
awaiting development. The petitioner 
hopes to obtain eventual access to a 
system that Range Rover is developing 
for its vehicles. It has heard from the 
British Department of Transport that 
some retrofit components will be coming 
on the market over the next 2 years. 
Until these developments materialize, it 


will be unable to offer an air bag 
system, and will require an exemption. 

The petitioner's net Income in 1991 
was $10,698. For the 4-year period 1988- 
91. it had a cumulative net loss of $4,414. 
The company states that it will have to 
cease business if its petition is denied. 
Sales of spare parts and service would 
be inadequate to fund development of 
an automatic restraint system without 
new car sales. 

Petitioner argues that an exemption 
would be in the public interest and 
consistent with the objectives of The 
National Traffic and Motor Vehicle 
Safety Act because it would allow it to 
continue to support existing owners of 
Morgan cars (it has been the major 
supplier of Morgans in the U.S. since 
1975. and supplies parts for older cars). 
An exemption would also allow it to 
contribute toward the diversity of 
vehicles for sale in the U.S. The small 
number of vehicles likely to be produced 
during the time that the exemption is in 
effect will not materially affect safety. 
Finally, the petitioner enclosed 
photographs showing the effect on a 
Morgan of a collision at an estimated 
closing speed of 90 mph. after which the 
Morgan's driver, restrained by the 3- 
point belt system, walked away from the 
accident with only a cracked rib caused 
by the seat belt crushing a ball point pen 
in his shirt pocket. 

Interested persons are invited to 
submit comments on the petition. 
Comments should refer to the docket 
number and be submitted to: Docket 
Section, National Highway Traffic 
Safety Administration, room 5109, 400 
Seventh Street SW, Washington. DC 
20590. It is requested but not required 
that 10 copies be submitted. 

All comments received before the 
close of business on the comment 
closing date indicated below will be 
considered, and will be available for 
examination in the docket at the above 
address both before and after that date. 
To the extent possible, comments filed 
after the closing date will also be 
considered. Notice of final action on the 
petition will be published in the Federal 
Register pursuant to the authority 
indicated below. 

Comment closing date: November 12. 
1992. 

Authority: 15 U3.C. 1410; delegations of 
authority at 49 CFR 130 and 5013. 

Issued on October 8.1992. 

Barry Fetrice. 

Associate Administrator for Rulemaking. 

(FR Doc. 92-24721 Filed 10-9-92; 8:45 am) 
BILLiNO COOC 4ai0-6»-«l 
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Research and Special Programs 
Administration 

Office of Hazardous Materials Safety; 
Applications for Modification of 
Exemptions or Applications To 
Become a Party to an Exemption 

agency: Research and Special Programs 
Administration. DOT. 
action: List of Applications for 
Modification of Exemptions or 
Applications to Become a Party To an 
Exemption. 

summary: In accordance with the 
procedures governing the application 
for, and the processing of. exemptions 
from the Department of Transportation’s 
Hazardous Materials Regulations (49 
CFR part 107, subpart B). notice is 
hereby given that the Office of 
Hazardous Materials Safety has 
received the applications described 
herein. This notice is abbreviated to 
expedite docketing and public notice. 
Because the sections affected, modes of 
transportation, and the nature of the 
application have been shown in earlier 
Federal Register publications, they are 
not repeated here. Requests for 
modifications of exemptions (e.g., to 
provide for additional hazardous 
materials, packaging design changes, 
additional mode of transportation, etc.) 
are described in footnotes to the 
application number. Application 
numbers with the suffix **X” denote a 
modification request. Application 
numbers with the suffix “P” denote a 
party to request. These applications 
have been separated from the new 
applications for exemptions to facilitate 
processing. 

dates: Comments must be received on 
or before October 28,1992. 

ADDRESS COMMENTS TO*. DocketS Unit. 
Research and Special Programs 
Administration. U.S. Department of 
Transportation. Washington, DC 20590. 

Comments should refer to the 
application number and be submitted in 
triplicate. If confirmation of receipt of 
comments is desired, include a self* 
addressed stamped postcard showing 
the exemption number. 

FOR FURTHER INFORMATION CONTACr. 
Copies of the applications are available 
for inspection in the Dockets Unit, room 
8426, Nassif Building. 400 7th Street SW., 
Washington. DC. 


Application 

No. 

Applicant 

Renewal of 
exemption 

3121-X. 

U.S. Department of 

3121 


Defense. Falls 

Church. VA (See 
Footnote 1). 



Application 

No. 

Applicant 

Renewal of 
exemption 

6874-X_ 

Degussa Corp.. 

Ridgefield Park. NJ 
(See Footnote 2). 

6874 

9001-X. 

Chesterfield Cylinders 
Ltd., Chesterfield. 
Derbyshire. EN (See 
FootfK>le 3). 

9001 

10130-X. 

UF Straiorite. Lewiston, 
ME (See Footnote 4). 

10130 

10184-X. 

Praxair. Inc.. Danbury. 

CT (See Footnote 5). 

10614 

1033e-X. 

Morton International. 

Inc.. Ogden. UT (See 
Footnote 6). 

10336 

10340-X. 

Schutz Container 
Systems. Inc., North 
Branch. NJ (See 
Footnote 7). 

10340 

10694-X. 

Polymet Alloys, Inc., 

Rima 

Electrometalurgia. 

S.A.. Birmingham, AL 
(See Footnote 8). 

10694 

10870-X. 

Anderson Products. 

Inc.. Chapel HUl. SC 
(See Footnote 9). 

10870 


* To rencrw and modify exemption to eliminate the 
opefational emergency response plan requirement 
for nitrogen tetroxide for highway transportation 
routes. 

* To rtxxlify exemption to iricrease the plywood 
thickness to 3/8 inch in the construction of non-DOT 
specification wooden boxes for use in transportng 
sodium cyanide, solid classed as Poison B. 

> To amend exemption to allow a ten year retest 
of nofvDOT specification cylinders for use In trans* 
porting flammable and nonflammable gases. 

* To authorize specially reinforced, skid mounted 
non-reusable bulk ba^ containing various solid haz¬ 
ardous materials to oe transported via privated or 
contract carriers without being shipped in full truck- 
loads quantities. 

‘To rrKXlify exemption to provide for additional 
nonflammable, nonoorrosive mixtures classed as 
nonflammable gases to be transported in DOT spec- 
ificatfon cylinders. 

•To modify exemption to provide for 3Vi gallon 
reiisable plastic shipping container for use in trans¬ 
porting propellant explo^ves, solid. Class B. 

^ To modify the exemption to provide for a smaller 
polyethylene portable t^ with a 169 gallon capac¬ 
ity to be used in transporting various matenal. flam¬ 
mable. combustible arxl corrosive Squids. 

•To reinstate exemption originally issued on an 
emergency basis to authortce shiprnent of calcium 
silicon. Class 4.3 contained in a hermeticalty sealed 
steel sheath which is shrink wrapped and placed 
inside a metal cage. 

•To reissue exemption originafly issued on an 
emergency basis to authorize the transporation of 
ethylene oxide packaged in glass ampoules within a 
fiberboard box and to authorize cargo aircraft as an 
additional mode. 


Application 

No. 

Applicant 

Parties to 
exemption 

4884-p . 

Praxair. Inc., Danbury, 

CT. 

4884 

6614-p . 

B's Pool Supplies. 
Ontario. CA. 

6614 

7943-p. 

HASA of Arizona. Inc., 
Eloy, AZ. 

7943 

8074-p . 

GenEx. Ltd., Des 

Moines. lA. 

8074 

842e-p. 

Rich Sand Ethridge Co.. 
San Afdo. CA. 

8426 

8451-p. 

Automotive Systems 
Laboratory. Inc.. 
Farmington Hills. Ml. 

8451 

8451-p_ 

Accurate Arms 

Company. Inc.. 
McEwen, TN. 

8451 


Application 

No. 

Applicant 

Parties to 
exemption 

8451-p_ 

Univefsal Propulsion 

Co.. Phoenlz. AZ. 

8451 

9108-p_ 

Beta Chemicals. Inc.. 
Cerrrtos. CA (See 
Footnote 1). 

9108 

9275-p. 

Scent Overnight. Ir>c.. 

Pori Washington. NY. 

9275 

9723-p . 

J.B. Hunt Special 
Commodities. Inc., 
Lowed, AR. 

9723 

10032-p_ 

Ermetainer S.A.. 

Ger>eve. France. 

10032 

10346-p. 

James River Corp., 
Camas. WA. 

10346 

10413-p. 

Occidental Chemical 
Corp.. Dallas. TX 
(See Footnote 2). 

10413 

10709-p. 

Dowell ScWumberger. 
Inc.. Tulsa, OK. 

10709 


* To authorize party status and provide for addi¬ 
tional packaging consisting of 70 pourxfs of 25% 
water wetted PEON, classified as initiating explosive. 
Class A explosive. 4 mil pdyethene bag overpacked 
in 21C115 fiber drum. 

* To reinstate exemptkxi to authorize a one time 
shipment of approximatefy 148 non-DOT spedfica- 
tional drums containlr>g sodium chlorate. soIkJ. clas¬ 
sified as an oxidizer. 

This notice of receipt of applications 
for renewal of exemptions and for party 
to an exemption is published in 
accordance with part 107 of the 
Hazardous Materials Transportations 
Act (49 U.S.C. 1806; 49 CFR 1.53(e)). 

Issued in Washington. DC. on October 6. 
1992. 

). Suzanne Hedgepeth, 

Chief, Exemptions Branch, Office of 
Hazardous Materials Exemptions and 
Approvals. 

[FR Doc. 92-24796 Filed 10-9-92: 8:45 am) 
BtUJNO CODE 4910-<0-M 


Office of Hazardous Materials Safety; 
Applications for Exemptions 

agency: Research and Special Programs 
Administration, DOT. 

action: List of applicants for 
exemptions. 

summary: In accordance with the 
procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transportation's 
Hazardous Materials Regulations (49 
CFR part 107, subpart B), notice is 
hereby given that the Office of 
Hazardous Materials Transportation has 
received the applications described 
herein. Each mode of transportation for 
which a particular exemption is 
requested is indicated by a number in 
the "Nature of Application" portion of 
the table below as follows: 1—Motor 
vehicle, 2—Rail freight. 3—Cargo vessel. 
4—Cargo-only aircraft, 5—Passenger- 
carrying aircraft. 
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DATES: Comments must be received On 
or before November 12,1992. 

ADDRESS COMMENTS TO: Dockets 
Branch, Research and Special Programs 
Administration. U.S. Department of 
Transportation. Washington. DC 20590. 


Comments should refer to the 
application number and be submitted in 
triplicate. If confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the exemption application number. 


FOR FURTHER INFORMATION CONTACT: 

Copies of the applications are available 
for inspection in the Dockets Branch, 
room 8426, Nassif Building. 400 7th 
Street. SW. Washington. DC. 


New Exemptions 


Application 

No. 

Applicant 

Regulatjon(s) affected 

10665-N. 

U.S. Department of Energy. Washington, 
DC 

49 CFR 172.101 Cot. 9(b). 

172.204(c)(3). 17327(bK2) + (3). 

173.27(f) Table 2. 175 30(aK1). 

10887-N_ 

Nationaf Aerorwutics and Space Admin¬ 
istration, Washington. DC. 

49 CFR 173.245... 

10886-N. 

The Ctorox Co.. Forest ParK GA.. 

49 CFR 174 87(0-^(1)... 

10889-N. 

Safe Way Disposal Systems. Inc.. Mid- 
dtetowrvCT. 

49 CFR 173.197...... 

10891-N...... 

•nmartc. Inc., Atlanta. GA..... 

49 CFR 172 400. 172 402(a)(2). 

172504(a) 4^ Table 1. 173.25(a). 173.3, 
175.3. 

10e92-4Sl_ 

Pfezer Inc.. Groton. CT__ 

49 CFR 174.67(0 f(i)_ 

t0893-N. 

Ofin Corp.. Stamford. CT...«... 

49 CFR 173 31(cK1). 173.31(0(5)_ 

10e95-N_ 

Kansas City Missouri Water/Poltution 
Control. D^t. Kansas City MO. 

49 CFR 174.67(l)+(j).-...... 

10896-N. 

Air Products and Chemicals. Inc., Allen¬ 
town, PA. 

49 CFR 173.211(b)__ 

10896-N_ 

HYDAC Corp.. Bethlehem, PA_ 

49 CFR 173.302-...-____ 

10899-N. 

Tuscarora Inc., Conyers. CA____ 

49 CFR 173,158(b)(2He)___ 

10900^ _ 

Martmare East. Inc.. Dallas. TX... 

49 CFR 172.101. 173.27. 175,75. 

10901-N_ 

Alabama River Pulp Company. Inc.. 
Perdue HW. AL 

49 CFR 174.67(04^(0___ 

10904-N. 

InVItro intemabonal. Iivine. CA____ 

49 CFR 173 136 173 1.37 

10905-N.._. 

Comdyne 1. Inc., West Liberty. OH.. 

49 CFR 173502(aK1). 173.304(a)(1). 
175.3. 

10906-N_ 

United Parcel Service Co.. Louisville. KY.. 

49 CFR 172.204(c)(2). 175.30(a)(2). 

175 35(a). 

10907-N_ 

Russelt-Star^ley Corp.. Red Bank. NJ. 

49 CFR 173.227(c)......... 


Nature o4 exemption thereof 


To authorize the transportation of Class A. B and C explosives 
which are fortMlden or exceed the quantity Umitalions author¬ 
ized for shipment hy air. (Mode 4 .) 

To authorize the transportation of dinitrogen tetroxide liquid, 
classed as poison gas. inhalation hazardous zone A; oxidizers 
and other liquid hazardous materials in non-(X)T speafication 
portable tanks comparabte to the OOT-51 portable tank 
specification. (Mode 1.) 

To authorize chlorine Wlod tank cars to remain connected 
during unloading without the physical presence of an un¬ 
loader. (Mode 2.) 

To authorize shiprrient of certain regulated medical waste con¬ 
tained in plastic bags overpacked m pofyethyfene carts of IBO 
gallon capacity. (Mode U 

To manufacture, mark and sell specifically designed composite 
type packaging, for shipment of smalt quantities of various 
flammabie. corrosive, and poison B liquids and solids without 
labels. (Modes 1. 2. 4.) 

To authoiize chkxme Med tank cars to remain cormected 
during unloading without the physical presence of an un¬ 
loader. (Mode Z) 

To authorize the one-time shipment of an empty chlorine 
GATX41503 lank car In need of retest (Mode 2.) 

To authorize to chlonne (Mled tank cars to remain connected 
during unloading without the physical presence of an un¬ 
loader. (Mode Z) 

To authorize the transportation of magnesium hydnde (danger¬ 
ous when wet) In speciaify designed containers constructed of 
type 3161 welded stainless steel having a maximum operating 
pressure of 250 psig. (Modes 1. 3. 4 .) 

To authorize the transportation of nitrogen, classed as nonflam¬ 
mable gas. in prechargod accumulators of various sizes not to 
exceed 5000 psIg designed in accordance with ASME pres¬ 
sure vessel code. (Modes 1. 2. 3. 4 .) 

To authonze the manufacture, mark, and sell of a norvreusable. 
molded expanded polystyrene inner packaging for a 6.5 
gallon glass carboy receptacle overpacked in a 4G box for 
use In transporting nitric acid of 70% or less. (Modes 1, 2. 3.) 

To authorize the transportation at Class A. B. and C explosives 
that are not permitted tor shipment by air, or in quantities 
greater than those prescribed for shiprnent by air. (Mode 4.) 

To authorize chlorine filled tank cars to remain connected 
during unloading without the physical presence of an un- 
loader. (Mode 2.) 

To authorize an aftematrve mechanical type test method to 
determine corrosivity and specific packaging group (Mode 1.) 

To manufacture, mark and sett non-OOT specification composite 
cylinders to be used m transporting certain flammabfe and 
non-flammable compressed gases. (Modes 1. 3. 4. 5.) 

To authorize the air earner engaged in transportmg hazardous 
materials to colleci one copy of the shipper certification, 
instead of the required two copies and provide for the five 
past shipping paper form as a substitute for the certificate to 
travel with the shipment. (Mode 4.) 

To authorize the manufacture, mark and sell of 1H1 polyeihyl- 
ene drums lor the sh^Knent of Division 6.1. Hazard Zone B 
materials without a steel overpack. (Modes 1. 2. 3.) 
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This notice of receipt of applications 
for new exemptions is published in 
accordance with Part 107 of the 
Hazardous Materials Transportation 
Act (49 U.S.C. 1806; 49 CFR 1.53(c)). 

Issued in Washington, DC, on October 6, 
1902. 

). Suzanne Hedgepeth, 

Chief, Exemptions Branch, Office of 
Hazardous Matariais Exemptions and 
Approvals. 

|FR Doc. 92-24797 Filed 10-9-92; 8:45 am) 
BIUJNQ CODE SStO-eO-M 


DEPARTMENT Of THE TREASURY 

Public tnformatlon Collection 
Requirements Submitted to 0MB for 
Review 

Date: October 5,1992. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue. NW., 
Washington, DC 20220. 

Comptroller of the Currency 

OMB Number 1557-0176 
Form Number None 
Type of Review: Reinstatement 
Title: Record and Disclosure 
Requirements—Fed Regs B. E, M and 
Z 

Description: Burden allocated to OCC 
by OMB. This burden is attributable 
to Fed Regs B (Equal Credit 
Opportunity), E (Electronic Funds 
Transfer). M (Consumer Leasing), and 
Z (Truth-in-Lending) 

Respondents: Business or other for- 
profit, Small businesses or 
organizations 

Estimated Number of Recordkcepers: 
3,750 

Estimated Burden Hours Per 
Recordkeeper 1,283 hours, 24 minutes 
Frequency of Response: On occasion 
Estimated Total Recordkeeping Burden: 
4,812.630 hours 

Clearance Officer John Ference (202) 
874-4697, Comptroller of the Currency, 
250 E Street, SW, Washington, DC 
20219 

OMB Reviewer Gary Waxman (202) 
395-7340, Office of Management and 


Budget, room 3208, New Executive 
Office Building, Washington, DC 20503 
Lois K. Holland, 

Departmental Reports Management Officer. 
[FR Doc. 92-24780 Filed 10-9-92; 8:45 ara| 
HLUNQ COOC 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

Dated: October 5,1992. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171, Treasury Annex. 
1500 Pennsylvania Avenue. NW., 
Washington. DC 20220. 

Office of Thrift Supervision 

OMB Number 1550-0047 
Form Number OTS Form 1393 
Type of Review: Extension 
Title: Notice of Hiring of Senior 
Executive Officer or Director 
Description: Title IX, Section 914 of the 
Financial Institutions Reform, 
Recovery and Enforcement Act 
requires agency notification for the 
addition to senior executive officers 
and directors of financial institutions. 
The approved OMB Form No. 1393, 
Biographical and Financial Report, is 
used to evaluate the competence, 
experience, character and integrity of 
individuals being considered for 
directorships and senior executive 
positions 

Respondents: Businesses or other for- 
profit 

Estimated Number of Respondents: 900 
Estimated Burden Hours Per 
Respondent 2 hours 
Frequency of Response: Other 
(whenever change occurs in senior 
management) 

Estimated Total Reporting Burden: 1,800 
hours 

Clearance Officer Colleen Devine (202) 
906-6025, Office of Thrift Supervision, 
2nd Floor. 1700 G Street, NW., 
Washington. DC 20552 
OMB Reviewer Gary Waxman (202) 
395-7340, Office of Management and 


Budget, room 3208, New Executive 
Office Building. Washington. DC 20503 
Lois K. HoUami, 

Departmental Reports Management Officer. 
(FR Doc. 92-24781 Filed 10-9-92; 8:45 am) 
BILLMO CODE 4t10-2S-M 


Public information Collection 
Requirements Submitted to OMB for 
Review 

Dated: October 6,1992. 

The Department of Transportation has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Pai^rwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submi8sion(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer. Department of the 
Treasury, room 3171 Treasury Annex. 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

U.S. Customs Service 

OMB Number 1515-0170 
Farm Number: None 
Type of Review: Extension 
Title: Manufacturer/Shipper 
Identification Required at Time of 
Entry 

Description: This information collection 
will require that all importers provide 
the name and complete address of the 
individual or firm who is responsible 
for invoicing the merchandise (for 
example, the manufacturer or the 
shipper). This information will 
enhance Customs ability to perform 
its cargo documentation and realize 
the full potential of the Automated 
Commercial System (ACS) 
Respondents: Businesses or other for- 
profit 

Estimated Number of Respondents: 500 
Estimated Burden Hours Per 
Respondent 3 minutes 
Frequency of Response: Other (Daily) 
Estimated Tata! Reporting Burden: 5,978 
Clearance Officer Ralph Meyer (202) 
927-1552, U.S. Customs Service. 
Paperwork Management Branch, room 
6316,1301 Constitution Avenue. NW., 
Washin^on, DC 20229 
OMB Reviewer Milo Sunderhauf (202) 
395-6880, OIBce of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 20503 
Lob K. Holland, 

Departmental Reports Management Officer. 
[FR Doc. 92-24782 Filed 10-9-92; 8:45 am] 
BIUJNO COOC 4«20.02-M 
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UNITED STATES INFORMATION 
AGENCY 

U.S. Advisory Commission on Public 
Diplomacy; Meeting 

agency: United States Information 
Agency. 

action: Notice for the Federal Register. 

The United States Advisory 
Commission on Public Diplomacy will 
meet in room 800, 301 4th Street SW. on 
October 14 from 10:15 a.m. to 12:30 p.m. 

The meeting will be closed to the 
public from 11 a.m.—11:45 a.m. because 
it will involve discussion of ciassifted 
information relating to U.S. international 
broadcasting, (5 U.S.C. 552b{c)(l)). 

From 10:15 a.m. to 11 a.m. the 
Commission will meet in open session 
with Mr. Michael Pack, Director of the 
U.S. Information Agency’s Office of 
Worldnet Television and Film Service 
for a discussion of WoHdnet television 
policies and programs. From 11:45 a.m. 
to 12:30 p.m. the Commission will meet 
with Mr. Leonard Baldyga, Director of 
Oie U.S. Information Agency's Office of 
European Affairs for a discussion of the 
Freedom Support Act and public 
diplomacy programs in Europe. 

Please call Gloria Kalamets, (202) 619- 
4468 for further information. 


Dated: October 6,1992, 

Eugene P. Kopp, 

Acting Director, 

(FR Doc. 92-24794 Filed 10-9-92; 8:45 ami 
BILUNQ CODE a32(M>1-M 


DEPARTMENT OF VETERANS 
AFFAIRS 

Wage Committee; Meetings 

The Department of Veterans Affairs 
(VA), in accordance with Public Law 92- 
463. gives notice that meetings of the VA 
Wage Committee will be held on: 

Tuesday. October 20.1992. at 2:30 p.m. 
Wednesday, November 18,1992. at 2:30 p.m. 
Wednesday. December 2.1992. at 2:30 p.m. 
Wednesday. December 16.1992, at 2:30 p.m. 

The meetings will be held in room 
1161, Veterans Affairs Central Office. 
810 Vermont Avenue, NW., Washington, 
DC 20420. 

The Committee’s purpose is to advise 
the Chief Medical Director on the 
development and authorization of wage 
schedules for Federal Wage System 
(blue-collar) employees. 

At these meetings the Committee will 
consider wage survey specifications, 
wage survey data, local committee 
reports and recommendations. 


statistical analyses, and proposed wage 
schedules. 

All portions of the meetings will be 
closed to the public because the matters 
considered are related solely to the 
internal personnel rules and practices of 
the Department of Veterans Affairs and 
because the wage survey data 
considered by the Committee have been 
obtained from officials of private 
business establishments with a 
guarantee that the data will be held in 
confidence. Closure of the meetings is in 
accordance with subsection 10(d) of 
Public Law 92-463, as amended by 
Public Law 94-409. and as cited in 5 
U.S.C. 552b(c) (2) and (4). 

However, members of the public are 
invited to submit material in writing to 
the Chairperson for the Committee’s 
attention. 

Additional information concerning 
these meetings may be obtained from 
the Chairperson, VA Wage Committee, 
room 1161, 810 Vermont Avenue, NW.r 
Washington, DC 20420. 

Dated: October 5.1992. 

By Direction of the Secretary. 

Diane H. Landis, 

Committee Management Officer. 

|FR Doc. 92-24783 Filed 19-9-92; 8:45 am) 
BILUNG CODE 8320-01-M 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
undef the ^'Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. S52b(e)(3). 


BLACKSTONE RIVER VALLEY 

There will be a Public Hearing to 
accept proposals for inclusion within the 
boundary of the Blackstone River Valley 
National Heritage Corridor by the 
Boundary Subcommittee. Notice is 
hereby given in accordance with Section 
552b of Title 5. United States Code, that 
this hearing will be held. The 
Commission was established pursuant 
to Public Law 99-647, in order to protect 
and interpret the nationally significant 
resources in the Blackstone Valley. 
place: Sutton Town Hall, 4 Uxbridge 
Road, Sutton, MA. 

date: Thursday, October 15.1992. 

TIME: 7.*00 p.m. 

The Boundary Subconunittee is 
holding this hearing to entertain 
proposals from neighboring towns to be 
included in the Blackstone River Valley 
National Heritage Corridor boundary. 

Presentations of proposals will be 
limited to 10 minutes each and 
proposals must also be provided in 
writing. All proposals must be received 
in the Commission office no later than 
October 14.1992. 

Written proposals to the 
subcommittee should be mailed to: 
Blackstone River Valley National 
Heritage Corridor Commission. 15 
Mendon Street, P.O. Box 730, Uxbridge. 
MA 01569. 

James Pepper, 

Executive Director, Blackstone River Valley 
National Heritage Corridor. 

(FR Doc. 92-24944 Filed 10-6-92; 3:58 pmj 
BILUNG COO€ 4310-7(Hi 


DEPARTMENT OF ENERGY 

FEDERAL ENERGY REGULATORY 
COMMtSSK)N 

The following notice of meeting is 
published pursuant to Section 3(a) of the 
Government In the Sunshine Act (Pub. L. 
No. 94-409). 5 U.S.C. 552b: 

DATE AND TIME: October 14.1992.10:00 
a.m. 

PLACE: 825 North Capitol Street. NE.. 
Room 9306, Washington, D.C. 20426. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: Agenda. 


Note.—Items listed on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE 
information: Lois D. Cashell. Secretary, 
Telephone (202) 200-0400. For a 
recording listing items stricken from or 
added to the meeting, call (202) 208- 
1627. 

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined In the Reference and 
Information Center. 

Consent Agenda—Hydro, Q661h Meeting— 
October 14,1992, Regular Meeting (KWW ajn.) 
CAH-1. 

Project No. 8436-692, Smith Falls 
Hydropower 
CAH-2. 

Omitted 

CAH-3. 

Project No. 9086-022, Northwest Power 
Company, Inc. 

CAH-4. 

Project No. 10819-601. Idaho Water 
Resources Board 

Project No. 10830-001. Nez Perce Tribe 

Project No. 10832-001, Pacific Western. Inc. 
CAH-5. 

Project Nos. 2179-012 and 014. Merced 
Irrigation District 
CAH-6. 

Project Nos. 2322-006. 2325-003 and 2552- 
003, Central Maine Power Company 

Project No. 2574-007. Merimil Limited 
Partnership 

Project No. 5073-016. Benton Falls 
Associates 

Project No. 2611-009, Scott Paper Company 
and UAH-Hydro Kennebec Limited 
partnership 
CAfl-7. 

Docket No. UL89-34-008. Consolidated 
Hydro, Inc. 

CAH-a. 

Project Nos. 1962-014 and 1988-619. Pacific 
Gas and Electric Company. Sacramento 
Municip^d Utility DistricL the Northern 
California Power Agency, and the Cities 
of Anaheim. Azusa. Banning. Colton, and 
Riverside. California 

Consent Electric Agenda 
CAE-1. 

Omitted 

CAE-2. 

Docket Nos. ER92-644-000 and EC92-18- 
000. Duquesne Light Company 
CAE-3. 

Omitted 


CAB4. 

Docket Na ER92-230-002, Delmarva Power 
& Light Company 
CAE-5. 

Docket No. ER92-6794)01. Central Pow#«- 
and Light Company 
Docket No. ER92-678-001. West Texas 
Utilities Company 
CAE-6. 

Docket Nos. ER92-434-002. ER92-453-002 
and ERg2-677-001. United lUuminating 
Company 
CAE-7. 

Docket Na EL92-36-001, Arkansas Power 
and Light Company, System Energy 
Resources, Inc., New Orleans Public 
Service, Inc., Louisiana Power and Light 
Company, Mississippi Power and Light 
Company and Entergy Power, Inc. 

Docket Nos. FJR92-341-002 and ELa2-35- 
002, Arkansas Power and Light Company 
CAE-8. 

Docket No. ER92-67-001. Western 
Massachusetts Electric Company 
CAE-9. 

Omitted 

CAE-10. 

Omitted 

CAE-11. 

Docket Nos. ER92-346-001 and ER92-347- 
001. Central Hudson Gas arKl Electric 
Corporation 

Docket No. ER92-379-O01. Kansas Power 
and Light Company 

Docket Nos. ER02-382-001 and ER92-550- 
001. New England Power Company 
Docket No. ER92-430-001. Potomac Electric 
Power Company 

Docket Nos. ER92-446-001 and ER92-538- 
001, Kansas Gas and Electric Company 
Docket No. ER92-473-001. Puget Sound 
Power and Light Company 
Docket No. ER92-486-O01. UtiliCorp 
United. Inc. 

Docket Nos. ER92-495-001. ER92-496-001. 
ER92-497-O01. ER92-498-001. ER92-499- 
001. ER92-50Q-001. ER92-501-001, ER92- 
502-601, ER92-503-001 and ER92-504- 
001, Tucson Electric Power Company 
Docket No. ER92-525-001. Florida Power 
and Light Company 

Docket No. ER92-529-001, Centerior Energy 
Docket No. ER92-532-001. Washington 
Water Power Company 
Docket No. ER92-534-001, St loseph Light 
and Power Company 
Docket No. ER92-535-O01. UNfflL Power 
Corporation 

Docket No, ER92-539-001. Pacific Gas and 
Electric Company 

Docket Nos. ER92-54(>-001. ER92-541-001 
and ER92~452^O01, Duke Power 
Company 

Docket No. ER92-644-001, Montaup 
Electric Company 

Docket No. ER92r-547-001. PacifiCorp 
Operations 

Docket No. ER92-546-001, Southern 
California Edison Company 
CAE-12, 

Omitted 
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CAE-13. 

Docket Nos. ER92-341-001. Arkansas 
Power and Light Company 
CAE-14. 

Docket No. EL6&-1(M)01. Industrial 
Cogenerators v. Florida Public Service 
Commission 
CAE-15. 

Docket No. ER89-48-000. Southern 
Company Services, Inc. 

CAE^16, 

Docket No. ER91^94-000. PacifiCorp 
Electric Operations 
CAE-17. 

Docket Nos. ER7S-205-(n2 [Phase 11), 
ER79-150-020 (Phase U). ER81-177-014. 
ER82-427-009, ER84-75-014. ER88-271- 
001. and ER8S-63-00B, Southern 
California Edison Company 
CAE-ia 

Docket Nos. ER91-15(M)07, ER91-204-002, 
ER91-205-002, ER91-328-002. and ER91- 
570-006. Southern Company Sec^dees. 

Inc. 

CAE-19. 

Docket No. FJ192-33-000. Cincinnati Gas 
and Electric Company 
CAE-20. 

Docket No. EL87-52-000. Midland 
Cogeneration Venture LP. 

CAE-21. 

Docket No. ER92^M)9-000. Commonwealth 
Edison Company 

Consent Oil and Gas Agenda 
CAC-1. 

Docket Nos. TQ-93-l-20-O0a TQ-92-5-20- 
000 and TM-93-2-20-O0a Algonquin Gas 
Transmission Company 
CAG—2. 

Docket Nos. TA-92-1-65-002, TM-92-S-63- 
001 AND TQ-92-7-83-001. Carnegie 
Natural Gas Company 
CAG-3. 

Docket Nos. TA9a-l-29-006, and TA91-1- 
29-002, Transcontinental Gas Pioe Line 
Corporation 
CAG-I. 

Docket Nos. TA91-1-9-000. TA91-2-9-000. 
and RP91-16-000, Tennessee Gas 
Pipeline Company 
CAG-5. 

Docket Nos. TA91-1-17-000, 003, 005 and 
™91-2-17-002. Texas Eastern 
Transmission Corporation 
CAG—6. 

Docket Nos. TA92-1-20-000.003,005 and 
006, Panhandle Eastern Pipe Line 
Company 
CAG-7. 

Docket No. RP88-259-053. Northern 
Natural Gas Company 
CAG-B. 

Docket Nos. RP91-41-004. RP91-90-000, 
TM92-2-21-000. TM92-3-21-000. TM92- 
9-21-000, TM92-10-21-000. TM92-11-21- 
000, and TM91-12-21-000. Columbia Gas 
Transmission Corporation 
CAG-9. 

Docket No. RP92-215-001, Columbia Gas 
Transmission Corporation 
CAG-10. 

Docket Nos. RP91-224-005 and RP91-1-009. 
Northern Natural Gas Company 
CAC-11. 

Docket No. RP91-166-013. Northwest 
Pipeline Corporation 


CAC-12. 

Docket Nos. RP91-152-022, and RP89-183- 
044. Williams Natural Gas Company 
CAG—13. 

Omitted 
C AG-14 

Docket Nos. RP92-181-001. CP89-629-022. 
and CP90-639-013, Tennessee Gas 
Pipeline Company 
CAG-15. 

Omitted 

CAG-16. 

Omitted 

CAG-17. 

Docket Nos. RP90-104-017. RP88-115-028. 
RP90-120-010, and CP88-686-008, Texas 
Gas Transmission Corporation 
C AG-18. 

Docket No. RP92-145-001, Natural Gas 
Clearinghouse v. Panhandle Eastern Pipe 
Line Company 
CAG-19. 

Docket Nos. RP92-137-002 and RP92-106- 
001. Transcontinental Gas Pipe Line 
Corporation 
CAG-20. 

Docket Nos. CP91-687-003 and CP90-227S- 
004, ANR Pipeline Company 
CAC-21. 

Docket Nos. RP91-208-000 and 001, Ozark 
Gas Transmission System 
CAG-22. 

Omitted 

CAG-23. 

Docket No. RP91-232-000, Pacific Interstate 
Transmission Company v. El Paso 
Natural Gas Company 
CAG—24. 

Docket Nos. RP90-108-018. 000, 001. 002, 

003. 004. 005. 006, 007, 008. 009. 010. 011. 
012,013.014, 015. and 017, Columbia Gas 
Transmission Corporation Docket Nos. 
RP90-107-015. 000. 001, 002. 003, 004. 005. 
006, 007. 008. 009. 010. Oil, 012, and 014, 
Columbia Gulf Transmission Company 
CAG-25. 

Docket No. PR92-45-001. ANR Pipeline 
Company 
CAG-26. 

Docket No. PR92-17-000. Louisiana 
Resources Pipeline Company, Limited 
Partnership 
CAG-27. 

Docket No. PR92-10-000. Sonat Intrastate- 
Alabama Inc. 

CAC-28. 

Docket No. GP93-1-000. Louisiana Office of 
Conser\'ation, Tight Formation 
Determination — Hosston B Zone, 
Louisiana<13. FERC No. fD92-0694ST 
CAG-29. 

Omitted 

CAC-30. 

Docket No. CP-92-296-001, Northwest 
Pipeline Company 

Docket No. CP-92-269-002, El Paso Natural 
Gas Company 
C AG-31. 

Docket No. CP-92-166-001. Algonquin 
LNG, Inc. and Algonquin Gas 
Transmission Company 
CAG-32. 

Docket No. CP-84-654-022, 023, CP80-489- 
003 and CP87-264-001. Algonquin Gas 
Transmission Company 


CAG-33. 

Docket No. CP-91-2704-001. Blue Uke Gas 
Storage Company 

Docket No. CP-91-270S-001, ANR Pipeline 
Company 

Docket No. CP-91-2730-001. ANR Storage 
Company 
CAG-34. 

Omitted 

CAG-35. 

Docket No. CP-92-240-001. Moiave 
Pipeline Company 

Docket No. CP-92-241-001. Kem River Gas 
Transmission Company 
CAG-38. 

Docket Nos. CP90-316-002 and CP90-317- 
002, Empire State Pipeline 
Docket Nos. CP90-854-003. 001, CP90-92a- 
002. CP90-967-002 and CP9O-960-OO2. 
National Fuel Gas Supply Corporation 
Docket Nos. CP90-1989-003 and 001, CNG 
Transmission Corporation 
Docket Nos. CP91-724-002 and CP91-2251- 
001, Tennessee Gas Pipeline Company 
Docket No. CI92-63-000. Rochester Gas 
and Electric Corporation 
CAG-37. 

Docket Nos. CP89-629-024. CP90-639-015 
and CP92-701-000. Tennessee Gas 
Pipeline Company 
CAG—38. 

Docket No. CP8d-433-006. El Paso Natural 
Gas Company 

Docket Nos. RP89-48-022, CP89-1128-004. 
RP89-222-008. RP89-254-O07. CP86-133- 
007 and CP89-686-O05. Transweelem 
Pipeline Company 

Docket No. TA91-1-88-004, Pacific Gas 
Transmission Company 
Docket No. CP91-2465-002. Windward 
Energy & Marketing Company v. Pacific 
Gas Transmission Company and Pacific 
Gas and Electric Company 
CAG-39. 

Docket No. CP-92-543-000. Panhandle 
Eastern Pipe Line Company 
CAG-40. 

Omitted 

CAG-41. 

Docket No. CP92-423-000, Equitrans. Inc, 
CAG-42. 

Docket No. CP92-189-000. Superior 
Offshore Pipeline Company 
CAC-43. 

Docket No. CP92-405-000. Transcontinental 
Gas Pipe Line Corporation 
CAC-44. 

Docket Nos. CP9(>-1389-001. CP91-1884-000 
and 001, Great Lakes, Gas Transmission 
Limited Partnership 
CAG-45. 

Docket Nos. CP89-7-022 and CP89-710-008. 
Transcontinental Gas Pipe Line 
Corporation 
CAC-46. 

Docket No. C189-343-000. GPM Gas 
Corporation 

Docket No. CI92-477-000. Trans western 
Pipeline Company 
CAG-47. 

Docket Nos. RP92-120-003. 004, and 005, 
Panhandle Eastern Pipe Line Company 
CAG-48. 

Docket No. RP91-229-007, Panhandle 
Eastern Pipe Line Company 
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CAG-49. 

Docket Nos. RP8»-2S9-055. CP89-1227-014. 
RP90-124-010 and RP90-161-006, North 
Natural Gas Company 
CAG-50. 

Docket No. RM 87-3-022, Green Canyon 
Pipe Line Company 
CAG-51. 

Docket Nos. RS92-24-001. RP88-115-030. 
RP9(>-104-018, RP90-192-011. CP89-1119- 
002, Texas Gas Transmission 
Corporation 

Hydro Agenda 
H-1. 

Reserved. 

Electric Agenda 
E-1. 

Docket No. RM92-13-000, Streamlining of 
Regulations Pertaining to Parts II and Ill 
of the Federal Power Act and the Public 
Utility Regulatory Policies Act of 1978. 
Notice of Proposed Rulemaking. 

Miscellaneous Agenda 
M-1. 

Docket No. PL02-1-OOO. Incentive 
Ratemaking for Interstate Natural Gas 
Pipelines. Oil Pipelines, and Electric 
Utilities. Statement of Policy. 

Oil and Gas Agenda 

/. Pipeline Rate Matters 

PR-1. 

Docket Nos. RP91-26-000. et aJ„ RP91-ie2- 
000 and RP92-18-000. El Paso Natural 
Gas Company. Order on outstanding 
issues and take-or-pay costs. 

PR-2. 

Docket No. RP92-133-001 (Phase II). Gas 
Research Institute. Order on 1993 
funding. 

II. Restructuring Matters 

RS-1 

Reserved 

HI. Pipeline Certificate Matters 
PC-1 

Reserved 

Dated: October 7.1992. 

Lois D. Casbell, 

Secretary 

(FR Doc. 92-24889 Filed 10-8-92; 8:45 am) 
WLLINQ COOC e7l7-01-M 


LEGAL SERVICES CORPORATION 
Board of Directors and Committee 
Meetings 

TIME AND date: Meetings of the Legal 
Services Corporation Board of Directors 
and Operations and Regulations 
Committee will be held on October 19. 
1992. The meetings will commence at 
8:00 a.m. and will be held in the 
following order, with each meeting 
continuing until all business has been 
concluded: 

1. Operations and Regulations Committee 
Meeting: and 

2. Board of Directors Meeting. 


place: The Legal Services Corporation, 
7501st Street. NE., The Board Room, 
Washington. DC 20002, (202) 330-8896. 

OPERATIONS AND REGULATIONS 
COMMITTEE MEETING: 

STATUS OF MEETING: Open. 

MATTERS TO BE CONSIDERED: 

OPEN session: 

1. Approval of Agenda. 

2. Approval of Minutes of September 24. 
1992 Meeting. 

3. Consideration of Proposed Changes to 
Parts 1607,1009.16ia 1611.1612 and 1626 of 
the Corporation's Regulations. 

4. Consideration of Whether to Publish for 
Comment in the Federal Register, a Notice of 
Proposed Amendments to the corporation's 
Freedom of Information Act Regulation. 45 
CFR Part 1602. 

BOARD OF DIRECTORS MEETING: 

STATUS OF MEETING: Open, except that a 
portion of the meeting may be closed if a 
majority of the Board of Directors votes 
to hold an executive session. At the 
closed session, pursuant to receipt of the 
aforementioned vote, the Board will 
consider and vote on approval of the 
draft minutes of the executive session 
held on September 26,1992. In addition, 
the Board will hear and consider the 
report of the General Counsel on 
litigation to which the Corporation is a 
party. The Board will also hear and 
consider the report of the Inspector 
General on several investigations. 
Likewise, the Board will discuss the 
future of the Corporation's regional 
offices and personnel assigned to the 
same. The Board will also consider the 
employment contract of the 
Corporation's Inspector General. Finally, 
the Board will hear and consider the 
report of the Board's Special Counsel for 
the matter of Gawler v. LSC, et al 
including the consideration of whether 
portions of the transcripts of certain 
executive sessions of the Board should 
be released. The closing will be 
authorized by the relevant sections of 
the Government in the Sunshine Act [5 
U.S.C. Sections 552b(c)(2)(5). (6). (7)(C). 
(D) and (10)]. and the corresponding 
regulation of the Legal Services 
Corporation [45 C.F.R. Section 1622.5(a). 
(d)(e), (0(3). (4) and (h)].‘ The closing 
will be certified by the Corporation's 
General Counsel as authorized by the 
above-cited provisions of law. A copy of 
the General Counsel's certification will 
be posted for public inspection at the 
Corporation's headquarters, located at 
750 First Street, N.E.. Washington, DC, 
2(XX)2. in its two reception areas, and 


‘ Ab to the Board's consideration and approval of 
the draft minutes of the executive session held on 
the above-noted date, the closing Is authorized as 
noted In the Federal Register notice corresponding 
to that Board meeting. 


will Otherwise be available upon 
request. 

BOARD OF DIRECTORS MEETING 

(Continued) 

MATTERS TO BE CONSIDERED: 

OPEN session: 

1. Approval of Agenda. 

2. Approval of Minutes of September 26, 
1992 Meeting. 

3. Presentations by Elvera Anselmo, 
Director. Arizona Statewide Legal Services 
Project, and Other Representatives of the 
National Organization of State Support Units 
Regarding Provision of Support to Legal 
Services Programs at the State Level. 

4. Chairman's and Members' Reports. 

a. Consideration of Meeting Schedule for 
Calendar Year 1993 

5. Consideration of Operations and 
Regulations Committee Report. 

6. Consideration of Office of the Inspector 
General Oversight Committee Report. 

7. Consideration of Provision for the 
Delivery of Legal Services Committee Report. 

8. Consideration of Audit and 
Appropriations Committee Report. 

a. Consideration of Report on Afiect of a 
$500,000 Reduction in the Corporation's 
Monitoring Budget in Fiscal Year 1993 

b. Consideration and Review of Proposed 
Fiscal Year 1993 Consolidated Operating 
Budget 

OPEN SESSION: (Continued) 

9. Consideration of Reauthorization 
Committee Report. 

10. Consideration of Efforts to Retain an 
Independent Insurance Consultant for the 
Corporation 

11. President's Report. 

a. Presentation by James Caldwell. Jr.. 

Chief Deputy Clerk, and Sandra 
Montrose. Executive Attorney to the 
Chief Judge. U.S. Court of Veterans 
Appeals, and Bart Stichman, Co- 
Executive Director. National Veterans 
Legal Services Project, on the Veterans 
Grant Project. 

12. Inspector General's Report. 

CLOSED SESSION: 

13. Consideration of Results of Annua) 
Assessment of the Job Performance of the 
Corporation's Inspector General. 

14. Consideration of the Inspector 
General's Report on Several On-going 
Investigations Involving Allegations of 
Violations of Criminal Laws. 

15. Disposition of the Corporation's 
Regional Ofiices and Regional Office 
Personnel. 

16. Consideration of the General Counsel’s 
Report on Pending Litigation to which the 
Corporation is a Party. 

17. Consideration of Report of the Board's 
Special Counsel for the Matter of Gawler vs. 
LSa et al. 

CLOSED SESSION: (Continued) 

a. Counsel's Report on the Litigation 

b. Consideration of Whether Portions of the 
Transcripts of the Following Executive 
Sessions of the Board. Disclosure of 
Which Has Been Requested Pursuant to 
the Freedom of Information Act, Should 
be Released: July Through November 
1991; February, May and July 1992 








46904 Federal Register / Vol. 57, No» 198 / Tuesday, October 13 «^ 1992 ^/^junshine^^Act^^Meeting^ 


fi) Consideration of Whether Any 
Remaining Confidentiality Accorded 
Pursuant to the Government in the 
Sunshine Act and/or the Attorney Work 
Product Doctrine Should be 
Relinquished. 

18. Approval of Minutes of Executive 
Session Held on August 10.1992. 

OPEN SESSION: (Resumed) 

19. Consideration of Disposition of the* 
Corporation's Regional OHices. 

zaConsideration of Other B^iness. 

CONTACT PERSON FOR INFORMATION.* 

Patricia Batie (202) 336-8896. 

Dale Issued: October 7,1992. 

Patricia D. Batie, 

Corporate Secretary. 

(FR Doc, 92-24844 Filed 10-7-92 4'.35 pm| 

BILLING CODE 70S0-01-N 


SECURITIES AND EXCHANGE COMMISSION 
Agency Meeting 

Notice is hereby given, pursuant to the 


provisions of the Government in the 
Sunshine Act, Public Law 94-409. that 
the Securities and Exchange 
Commission will hold die following 
meeting during the week of October 12, 
1992. 

An open meeting will be held on 
Thursday, October 15.1992. at 10:00 
a.m., in room 1C30. 

The subject matter of the open 
meeting scheduled for Thursday, 

October 15.1992. at 10:00 a.m. will be: 

Consideration t>f whether to adopt several 
amendments to the Commission's proxy rules 
under Section 14(a) of the Securities 
Exchange Act of 1934. The amendments as 
initiaBy proposed were issued for public 
comroenl on June 17,1991 (Ret. Nos. 34-29315: 
IC-18201: File No. S7-22-91) and were 
reproposed for public comment on June 23. 
1992 (Rel. Nos. 34-30849: IC-18803; File No. 
S7-1S-92). The Commission also will consider 
whether to adopt new disclosure 
requirements regarding executive 
compensation. The executive compensation 
disclosure amendments were proposed for 


public comment on June 23.1992 (ReL Nos. 
33-6040; 34-30851: File No. S7-1B-82). The 
Commission received a combined total of 
more than 1100 letters In response to its 
request for comment on the reproposed proxy 
rule and proposed executive compensation 
amendments. For further information 
regarding the proxy rule amendments, 
contact: David Sirignano at (202) 272-3097, or 
Elizabeth Murphy or James Budge at (202) 
272-2589. For further information regarding 
the executive compensation amendments, 
contact; Catherine Dixon at (202) 272-2589, or 
Gregg Corso at (202) 272-3097. 

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any. matters have been added, deleted 
or postponed, please contact: Paul 
Atkins at (202) 272-2000. 

Dated: October 8.1^2. 
lonathan G. Katz, 

Secretary. 

[FR Doc, 92-24943 Bled 10-8-82; 3:57 pm] 

BILLING COOC WIO-OI-M 
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DEPARTMENT OF LABOR 

Pension and Welfare Benefits 
AdnYinistratlon 

29 CFR Part 2550 

Final Regulation Regarding Participant 
Directed Individual Account Plans 
(ERISA Section 404(c) Plans) 

agency: Pension and Welfare Benefits 
Administration, Department of Labor. 
ACTION: Final rule. 

summary: This document contains a 
final regulation under section 404(c) of 
the Employee Retirement Income 
Security Act of 1974 (ERISA or the Act). 
That section provides that, where a 
participant or beneficiary of an 
employee pension benefit plan exercises 
control over assets in an individual 
account maintained for him under the 
plan, the participant or beneficiary is 
not considered a fiduciary by reason of 
his exercise of control and other plan 
fiduciaries are relieved of liability under 
part 4 of title 1 of ERISA for the results 
of the participant’s or beneficiary’s 
exercise of control Section 404(c) 
specifically contemplates the issuance 
of regulations. The regulation describes 
the circumstances in which section 
404(c) applies to a transaction involving 
a participant’s or beneficiary’s exercise 
of control over his individual account. 

In general, in order for a participant or 
beneficiary to exercise control over the 
assets in his account, the participant or 
beneficiary must have the opportunity, 
under the plan, to: (1) Choose from a 
broad range of investment alternatives, 
which consist of at least three 
diversified investment alternatives, each 
of which has materially different risk 
and return characteristics; (2) give 
investment instruction with a frequency 
which is appropriate in light of the 
market volatility of the investment 
alternatives, but not less frequently than 
once within any three month period; (3) 
diversify investments within and among 
investment alternatives; and (4) obtain 
sufficient information to make informed 
investment decisions with respect to 
investment alternatives available under 
the plan. The regulation will affect 
employee benefit plans, their sponsors, 
participants and i^neficiaries as well as 
plan fiduciaries. 

EFFECTIVE DATE: This regulation is 
effective with respect to transactions 
occurring after the first day of the 
second plan year beginning after 
October 13.1992, except with respect to 
transactions occurring under a plan 
maintained pursuant to a collective 
bargaining agreement. For plans 


maintained pursuant to one or more 
collective bargaining agreements, the 
regulation is effective after the later of 
the first day of the second plan year 
after October 13.1992, or the date on 
which the last collective bargaining 
agreement terminates. 

FOR FURTHER INFORMATION CONTACT: 

Deborah S. Hobbs, or Katherine D. 

Lewis, Pension and Welfare Benefits 
Administration, LI.S. Department of 
Labor, Washington. DC 20210, telephone 
(202) 219-7901; or Daniel J. Maguire, 

Esq., or Diane Pedulla, Esq., Plan 
Benefits Security Division, Office of the 
Solicitor. U.S. Department of Labor, 
Washington, DC 20210. telephone (202) 
219-4592 or (202) 219-4597. These are 
not toll-free numbers. 

SUPPUEMENTARY INFORMATION: On 

September 3,1987. the Department of 
Labor published a notice in the Federal 
Register (52 FR 33508) containing a 
proposed regulation (the ”1987 
proposal”) that would describe the 
circumstances in which section 404(c) of 
ERISA ‘ would apply to a transaction 
involving a participant's or beneficiary’s 
exercise of control over his account and 
the effect of such application. The 
Department receiv^ more than 230 
letters of comment regarding that 
proposal. A public hearing on the 
proposal was held in Washington, DC, 
on February 10 and 11, at which time 23 
speakers testified. 

After consideration of the issues 
raised by the written comments and oral 
testimony, the Department made 
substantial changes to the regulation. In 
view of the significance of the changes 
made to the 1^7 proposal, the 
Department decided that interested 
members of the public should be 
afforded the opportunity to comment on 
the changes prior to the adoption of a 
final regulation. Accordingly, the 
Department withdrew the 1987 proposal 
and proposed a revised section 404(c) 
regulation on March 13,1991 (56 FR 
10724) (the ”1991 proposal” or the 
“proposal”). 

The Department received more than 
100 letters of comment in response to the 
proposal. A public hearing on the 
proposal was held in Washington, DC 
on July 11 and 12,1991, at which time 27 
speakers testified. 

The following discussion summarizes 
the 1991 proposal and the major issues 
raised by commentators and explains 
the Department’s reasons for the 
modifications reflected in the final 
regulation that is published with this 
notice. 


‘ 29 U.S.C. 1104(c). 


DISCUSSION OF THE REGULATION AND 
COMMENTS 

I. The Statute 

Section 404(c) of ERISA provides that 
where a participant or beneficiary of an 
employee pension benefit plan that 
provides for individual accounts 
exercises control over assets in his 
account then (1) the participant or 
beneficiary shall not be deemed to be a 
fiduciary by reason of his exercise of 
control: and (2) no person who is 
otherwise a fiduciary shall be liable 
under the fiduciary responsibility 
provisions of ERISA for any loss, or by 
reason of any breach, which results from 
such participant’s or beneficiary’s 
exerdse of control. 

'The relief from the fiduciary 
responsibility provisions of ERISA that 
is provided by section 404(c) applies 
only to individual transactions that meet 
the criteria established by that section. 
Le.. the transaction must be executed 
pursuant to the kind of plan described in 
section 404(c) and the participant or 
beneficiary must actually have 
exercised control with respect to the 
transaction. Thus, a determination 
whether section 404(c)(1) and (2) apply 
can only be made on a case by case 
basis. It is the Department’s view that 
section 404(c) is similar to a statutory 
exception to the general fiduciary 
provisions of ERISA and, accordingly, 
the person asserting applicability of the 
exception will have the burden of 
proving that the conditions of section 
404(c) and any regulation thereunder 
have been met.* 

II. Consequences of Noncompliance 
With the Regulation 

In response to comments on the 1907 
proposal, the Department attempted to 
make clear in the preamble to the 1991 
proposal that the regulatory standards 
established with respect to ERISA 
section 404(c) plans are limited to 
describing the requirements for an 
ERISA 404(c) plan, and the type and 
degree of independent control on the 
part of a participant or beneficiary of 
such a plan necessary to provide the 


• See Donovan v. Cunningham, 71S FZd 
1455.14S5.1467-66 (5th Cir. 1983) In which it was 
held that a Hdudary of an employee stock 
ownership plan had the burden of proof to show 
that the conditions to the availability of the 
statutory exemption found in section 408(e) of 
ERISA were met. As support, the court cited SEC v. 
Ralston Purina Co„ 348 U.S. 119,128 (1953): “As the 
Supreme Court has observed In a different context, 
it seems ‘fair and reasonable* to place the burden of 
proof upon a party who seeks to bring his conduct 
within a statutory exception to a broad remedial 
scheme. SEC v. Ralston Purina Co., 348 U.S. 119. 

128. 73 S.a. 981. 97 LEd. 1494 (1953).** Id at 1487-88. 
n.27. 
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transactional relief described in section 
404(c) and, therefore, were not intended 
to establish, by implication or otherwise, 
standards for all raiSA-covered plans 
concerning the t>T>e8 of investments a 
fiduciary must make in order to 
maintain a prudent investment portfolio. 
The Department also noted that a plan 
which does not meet the requirements 
for an ERISA section 404(c) plan may, 
nonetheless, have a prudent and well 
diversified investment portfolio. 
However, a number of commentators on 
the 1991 proposal indicated that, while 
the preamble language was helpful, the 
Department sliould, in an effort to avoid 
any confusion, include a clarification 
with respect to the limited effect of the 
section 404(c) standards in the operative 
language of the regulation inasmuch as 
preambles are not published as part of 
the Code of Federal Regulations. In 
response to these comments, the 
Department has amended paragraph (a) 
in the final regulation to include a 
separate subparagraph (2) which 
specifically provides that the standards 
set forth in the regulation are applicable 
solely for the purpose of determining 
whether a plan is an ERISA section 
404(c) plan and whether a particular 
transaction engaged in by a participant 
or beneficiary of such plan is afforded 
relief by section 404(c). This 
subparagraph (2) further provides that 
the standards of the regulation are not 
intended to be applied in determining 
whether, or to what extent, a plan which 
does not meet the requirements for an 
ERISA section 404(c) plan or a fiduciary 
with respect to such plan satisfies the 
fiduciary responsibility or other 
provision of title I of the Act. 

As was the case with the 1987 
proposal, a number of commentators on 
the 1991 proposal suggested that the 
Department adopt the regulation as a 
“safe harbor** under ERISA section 
404(c). thereby providing a fiduciary of a 
plan which fails to comport with the 
requirements of this regulation the 
opportunity to argue that the particular 
plan and any particular participant- 
directed transaction executed pursuant 
to such plan falls within the statutory 
definition, and. as such, should be 
afforded the exception to fiduciary 
liability described in ERISA section 
404(c). After due consideration, the 
Department has decided not to adopt 
this suggestion. The Department 
continues to believe that it can best 
satisfy its statutory responsibility^ under 
ERISA section 404(c) by describing the 
basic framework necessary for a 
participant's or beneficiary* *s exercise of 
control, thereby providing guidance and 
clarification as to the application of 


ERISA section 404(c). while at the same 
time affording flexibility in the design of 
ERISA section 404(c) plans. Finally, as 
previously explained non-complying 
plans do not necessarily violate ERISA; 
non-compliance merely results in the 
plan not being accorded the statutory 
relief described in section 404(c). 

in. ERISA Section 404(c) Plans 

In General 

The proposal defined an ‘*ERISA 
section 404(c) plan*' as an individual 
account plant account plan described in 
section 3(34) of ERISA that permits a 
participant to make an independent 
choice, from a broad range of 
investment alternatives, regarding the 
manner in which any portion of the 
assets in his individual account is 
invested.® This definition permitted a 
plan to provide for participant control in 
many different ways and in varying 
degrees. For example, under the 
definition, a plan could meet the 
requirements for treatment as an ERISA 
section 404(c) plan notwithstanding that 
it only allows certain participants or 
beneficiaries to exercise control over 
their individual account balances and 
notwithstanding that it only permits 
participants or beneficiaries to exercise 
control over a specified portion of their 
account balances.^ However, if a plan 
docs not permit a participant or 
beneficiary to exercise control over all 
of the assets in his account, the 
provisions of section 404(c) would not. 
in any circumstances, apply to 
transactions involving assets with 
respect to which the participant or 
beneficiary is not permitted to exercise 
control Thus, until a participant or 
beneficiary exercises control with 
respect to assets contributed on his 
behalf, plan fiduciaries are subject to all 
of the fiduciary duties and obligations 


’ Section 404{c) refers to a pension plan that 
“pro\idffS for indhridnal accounts.** However, the 
regulation limits coverage of section 404tc) to 
**inclivtciuaJ account plans*' described in section 
3i34) of ERISA because the Conference Report 
accompanying EKiSA. H.R Rep. No. 1280.03d 
Cong.. 2d Sess.. 305 11074) (hereafter, the Conference 
Report accompanying ERISA. H R. Rep. No. 1280. 
03d Cof«.. 2d Seas.. 305 (1074) (hereafter, the 
C^onference Report), refers to individual acconnl 
plans that provide for paiUcipant control and 
because control and because section 404{c] 
conteniphites separate individual accounting so that 
each paiticipaiit or benefidary wiU bear the sole 
risk of k>ss attributable to his investment deciakxi. 

* Tliis d iac tts iio n deais only with the effect of 
such classirications on a plan's status as an ERISA 
section 404(c) plan: in certain drcumstances such 
claaaificatiofis may violate other provisions of law. 
including cxmdHtioas to qualification of a pension 
plan under section 401(a) of the Internal Revenue 
Code (the Code). 


set forth in part 4 of title I of ERISA with 
respect to such assets.® 

Two commentators requested 
clarification concerning whether relief is 
available under the regulation for 
transactions involving “hybrid** plans, 
i.e.. plans which include defined benefit 
features. One commentator stated that 
in certain of such arrangements, the 
individual account portion of the plan 
has no relationship to the defined 
benefit portion while in others benefits 
under the individual account plan are 
taken into account in determining the 
benefits payable to the participant or 
beneficiary under the defined benefit 
plan. Section 404(c) contemplates 
separate individual accounting so that 
the investment decisions of a participant 
or beneficiary affect only the account of 
that participant or beneficiary. 
Accordingly, relief would be available 
under section 404(c) for the individual 
account portion of a “hybrid** plan 
where the decisions of a participant or 
beneficiary can only affect the account 
of the directing participant or 
beneficiary, provided that the other 
conditions of the regulation are met. 
However, to the extent that a 
participant's or beneficiary's investment 
decisions can affect the benefits which 
may be paid to others under the 
particular “hybrid" arrangement, section 
404(c) relief would not be available.® 
One commentator expressed the view 
that the regulation should provide relief 
under section 404(c) for transactions in 
an employee stock ownership plan. In 
this regard, the commentator urged that 
the regulation except such plans from 
the requirement to provide a broad 
range of investment alternatives. Other 
commentators contended that 404(c) 
relief should be available for certain 
specified decisions by participants and 
beneficiaries in any plan, without regard 
to whether the plan satisfies the 
requirements of the 404(c) regulation. 
Examples of such decisions included: 
Voting shares of employer stock 
allocated to the participant’s or 
beneficiary’s account, responses to 


* ERISA also imposes certain requirements which 
are not aflected by a participant's or beneficiary's 
exercise of control over the assets in hts Individiial 
account: those requiremenla. of course, cootimie to 
apply to plan fidudahes even thiMigh a plan is an 

section 404(c]| plan. For example, the bonding 
requirements of section 412 of ERISA would apply 
to all persons (other than the participant or 
benefkiary’) who handle plan funds under an ERISA 
section 40^c) plan. 

* Under an arrangement pursuant to which the 
defined benefit portion provides the floor or 
minimum benefit, adverse investment experience in 

the individual account portion could negatively 
impact on the ultimele liability of the defined 
benefit portion to provide the promised benefits. 
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tender and exchange offers, and 
decisions to withdraw from the 
employer stock fund where a plan's 
investment alternatives do not satisfy 
the broad range of investments 
requirement of the regulation. Another 
commentator indicated that the 
regulation should not include any plan¬ 
wide requirements, but should only 
require participant control for relief on a 
transactional basis. The Department has 
not adopted these requested 
modifications to the regulation. The 
Department continues to believe that, 
while the availability of section 404(c) 
relief is conditioned on the actual 
exercise of control by a participant or 
beneficiary over the assets in his 
account and, therefore, is transactional 
in nature, the plan itself must meet 
certain minimum conditions, such as 
offering a broad range of investment 
alternatives, to ensure that participants 
and beneficiaries are afforded a 
reasonable opportunity to exercise 
meaningful control over the assets in 
their accounts. 

One commentator requested 
clarification as to whether relief would 
be available under the regulation when 
alternate payees direct investment of 
amounts which have been allocated to 
their accounts under qualified domestic 
relations orders. In this regard, the 
Department notes that alternate payees 
are considered to be beneficiaries under 
ERISA.’ Accordingly, if the conditions 
of this regulation are otherwise 
satisfied, relief under ERISA section 
404(c) would be available when 
alternate payees exercise control over 
assets which have been allocated to 
their accounts under qualified domestic 
relations orders. 

The Department also received 
comments concerning several of the 
specific requirements of the definition of 
an ERISA section 404(c) plan contained 
in the proposal (paragraph (b)). These 
are discussed below. 

1. Opportunity to Exercise Control 

Paragraph (b)(1) of the proposed 
regulation provided that, to be an ERISA 
section 404(c) plan, a plan must (among 
other things) provide an opportunity for 
a participant or beneficiary to exercise 
control over the assets in his individual 
account in the manner described at 
paragraph (b)(2). In turn, paragraph 
(b)(2) set forth the rules with respect to a 
participant's or beneficiary's 
opportunity to exercise control. First, the 
terms of the plan must provide that 
participants and beneficiaries have a 
reasonable opportunity to submit 


^ See ERISA section 206{d)(3)()). 


investment instructions to an identified 
plan fiduciary who is obligated to 
comply with such instructions. Second, a 
plan may impose reasonable restrictions 
on the frequency with which 
participants and beneficiaries may give 
investment instructions. Third, certain 
other reasonable limitations may be 
imposed on the participant's or 
beneficiary's ability to exercise control. 
As discussed below, the general rules of 
paragraph (b)(2) have been retained 
with some modification, including new 
disclosure provisions, in response to 
comments on the 1991 proposal 

A. The Identified Plan Fiduciary 

Paragraph (b)(2](i) of the 1991 
proposal provided that a plan affords a 
participant or beneficiary with an 
opportunity to exercise control over 
assets in his account if, under the terms 
of the plan, the participant or 
beneficiary has a reasonable 
opportunity to give written investment 
instructions, or oral instructions 
followed by a written confirmation, to 
an identified plan fiduciary who is 
obligated to comply with such 
instructions. 

A number of commentators requested 
that the regulation be clarified so as not 
to preclude the use of electronic or 
telephonic communications of 
investment instructions. It was not the 
intention of the Department to preclude 
the use of such communications. 
Accordingly, paragraph (b)(2)(i)(A) of 
the final regulation requires only that 
the participant or beneficiary be 
afforded a reasonable opportunity to 
provide investment instructions (written 
or otherwise) and an opportunity to 
obtain a written confirmation of such 
instructions. The Department believes 
that the ability of a participant or 
beneficiary to obtain a written 
confirmation of his investment 
instructions is considerably more 
important than the means by which 
investment instruction is communicated. 
In this regard, the Department notes 
that, unlike the 1991 proposal, the final 
regulation requires that the opportunity 
to obtain written confirmation of 
investment instructions be extended to 
all participants and beneficiaries who 
give investment instructions. A 
commentator also requested that the 
Department clarify that the specific 
means by which investment instructions 
are communicated are not required to be 
described in the plan document. The 
Department does not believe that the 
specific means by which participants 
and beneficiaries are to communicate 
investment instructions necessarily has 
to be in the plan document as long as 
the plan has written procedures for such 


communications and information 
concerning those procedures is 
furnished to participants and 
beneficiaries (see 2550.404c-l(b)(2)). 

Other commentators requested that 
the Department clarify that the plan 
fiduciary responsible for receiving and 
acting on investment instructions may 
be identified in the plan by position 
rather than name inasmuch as 
responsible individuals often change 
and frequent plan amendments would 
be required to reflect such changes. It is 
the view of the Department that the 
identification of a fiduciary by position 
or function (e.g., plan administrator, 
investment committee, etc.) would 
satisfy the requirements of the 
regulation for an identified plan 
fiduciary under paragraphs (b)(2)(i)(A] 
and (b)(2)(i)(B)(7). and for a designated 
plan fiduciary for purposes of paragraph 
(d)(2)(ii)(E)(4)(v//iT In this regard, the 
Department notes that the requirement 
for an identified plan fiduciary who is 
obligated to comply with participant and 
beneficiary instructions is applicable to 
ail ERISA section 404(c) plans, including 
those which do not designate investment 
alternatives, i.e., those plans which 
permit investments in any asset which it 
is administratively feasible for the plan 
to hold and do not specifically describe 
any investment alternative. 

In order to make clear that a 
fiduciary's obligation to follow 
investment instructions is not without 
limitation, the final regulation 
(paragraph (b)(2)(i)(A)) has been 
modified to recognize the exceptions to 
following investment direction 
described in paragraphs (b)(2)(ii)(B) and 
(cl)(2)(ii). 

B. Disclosure of Investment Information 
The Proposal 

Under the 1991 proposed regulation, 
the obligation to disclose investment 
information was limited to only those 
investment alternatives which were 
intended to be taken into account for 
purposes of the "broad range" of 
investment alternatives requirement. 
Specifically, paragraph (b)(3)(iii) of the 
proposal provided that an investment 
alternative would not be deemed to be 
part of a broad range of investment 
alternatives unless sufficient 
information as to that investment is 
available to the participant or 
beneficiary so as to permit informed 
investment decisions. However, the 
proposal would not have established an 
affirmative obligation on the part of 
ERISA section 404(c) plan fiduciaries to 
furnish the required information to 
participants and beneficiaries. Rather, 
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broad public availability generally 
would have been sufficient. Where 
investment alternatives are limited to a 
designated group of investments, the 
proposal would have required that, at a 
minimum, an identified ^an fiduciary be 
available to direct participants and 
beneficiaries as to means by with the 
required information could be obtaincHi. 
With respect to the disclosure of 
investment information, the Department 
noted in the preamble to the proposal 
that the requirement that sufficient 
information be available to permit 
informed investment decisions appbes 
not only to the initial investment 
decision but also to subsequent 
decisions with regard to that investment. 
The Department also noted that a 
participant must be given sufficient 
information to make informed decisions 
with regard to rights incident to the 
holding of an ownership interest in that 
investment in order for an investment to 
be taken into account for purposes of 
the broad range requirement. For 
example, in the case of a security, such 
information would include information 
sufficient to permit the participant to 
make inforxni^ decisions in exercising 
any voting rights attendant to such 
ownership. 

The disclosure provisions of the 
proposal were the sub)ect of 
considerable comment and concern. In 
general commentators on the proposal 
recognized the importance of ensuring 
that participants and beneficiaries have 
sufficient information about their 
investment alternatives to make 
meaningful investment choices. Many 
commentators suggested that the 
Department should enhance and 
broaden the disclosure requirements of 
the regulation and made specific 
suggestions as to what information 
should be required to be disclosed. 

Other commentators, while 
acknowledging the need for more 
disclosure, recommended the retention 
of a general disclosure rule (e.g.. only 
require that sufficient information be 
made available to enable participants 
and beneficiaries to make informed 
investment decisions), with examples in 
the preamble of the types of disclosures 
that might be necessary to satisfy the 
general rule. The following represents a 
summary of some of the specific 
comments on the issue of disclosure. 

Comments 

Various commentators recommended 
that the Department require mutual fund 
prospectus-type disclosures for bank 
and insurance company fixed rate 
investment contracts {e.g.. bank 
investment contracts, savings and loan 
investment contracts and '‘guaranteed 


investment contracts” issued by 
insurance companies) and other look- 
through investment vehicles. Some 
commentators recommended 
prospectus-type disclosure for all 
investments made available to 
participants and beneficiaries under an 
ERISA section 404(c) plan, while other 
commentators took the position that 
prospectirs-t 3 rpc disclosures should not 
be required at all because such 
disclosures would generally not be 
understood by participants and 
beneficiaries. The information 
commentators suggested should be 
disclosed or made available to 
participants and beneficiaries included 
information concerning: The investment 
objectives, risks and rewards associated 
with available investment alternatives; 
a description of the investment 
philosophy of the investment 
alternative: the composition of the 
portfolio of investment vehicles offered 
to participants and beneficiaries: past 
performance of the investments; 
whether or not investments are subject 
to wide fluctuations in value; the 
identity and rating of issuers of Hxed 
rate investment contracts (e.g.. 
insurance companies): the proportion of 
fixed rate investment contracts of each 
issuer comprising an investment 
alternative: the average maturity of 
fixed rate investment contracts in an 
investment alternative; restrictions on 
transfers in and out of investments; 
current financial information regarding 
an investment alternative: fees and 
other expenses charged by an 
investment alternative: and criteria 
utilized in selecting, holding and selling 
investments in an investment vehicle 
designed to hold securities of multiple 
issuers. 

in addition to the comments from the 
general public, the Division of Market 
Regulation of the Securities and 
Exchange Commission (the 'Tlivision”) 
submitted a number of 
recommendations relating to the 
disclosure of investment information to 
participants and beneficiaries in ERISA 
section 404(c) plans. Among other 
things, the Division recommended that 
the regulation require the identified plan 
fiduciary to. at a minimum, provide 
adequate investment information when 
requested regarding any investment 
permitted by the plan, including 
information about the current value of 
the investment and the financial 
condition of the issuer. The Division 
also expressed the view that the 
regulation should only provide relief for 
investment alternatives where 
participants and beneficiaries have 
access to readily available information 


about the alternatives. The Division 
recommended that the regulation 
specifically require the plan 
administrator to forward copies of 
prospectuses, proxies, periodic reports 
and similar materials to those who 
invest in registered securities. 

The Division further suggested that 
the final regulation require a disclosure 
concerning the limited liability of plan 
fiduciaries with regard to participant- 
directed investments and that ERISA 
section 404(c) plans include, as 
appropriate, certain legends in their 
Summary Plan Descriptions (“SPOs"). 
For plans which designate investment 
alternatives, the Division recommended 
a legend stating that important 
additional information about the plan's 
designated investment alternatives is 
available and should be read carefully. 
For plans which do not designate 
investment alternatives but which allow 
investments in publicly offered 
securities, it recommended a legend 
encouraging participants to obtain and 
read a prospectus or other offering 
document, where available, and noting 
that public information is available with 
respect to mvestment managers who are 
registered under the Investment 
Advisers Act of 1940. For all ERISA 
section 404(c) plans. It recommended a 
legend disclosing the fact that 
fiduciaries of such plans may be 
relieved of certain fiduciary obligations 
and liabilities to wrhich they would 
otherwise be subject. 

With respect to mutual funds, the 
Division commented that a prospectus 
should be available from the identified 
plan fiduciary w'here the plan designates 
a mutual fund as an alternative, and that 
plans should be required to disclose that 
the price of fund shares does not reflect 
the same kind of market information 
about the issuer that may be reflected in 
the share price of publicly-traded 
securities. The Division also 
recommended that, where investment 
managers are designated by a plan or 
manage alternatives designated by a 
plan, the identified plan fiduciary should 
be required to provide the brochure 
described in Rule 204-3 under the 
Investment Advisers Act to participants 
and beneficiaries on request. 

The Final Regulation: General Rule 

After careful consideration of all the 
comments concerning the disclosure of 
investment information, the Department 
has concluded that changes in the 
disclosure requirements contained in the 
1991 proposal are necessary to ensure 
that participants and beneficiaries in 
ERISA section 404(c) plans have 
sufficient information to make informed 
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investment decisions. As recognized by 
many commentators, the investment 
decisions made by participants and 
beneficiaries in ERISA section 404(c) 
plans will directly affect the funds 
available to such individuals at 
retirement. For this reason, participants 
and beneficiaries should be assured of 
having access to that information 
necessary to make meaningful 
investment decisions. 

The following is a discussion of the 
changes in the disclosure requirements 
contained in the final regulation. 

First, the Department has concluded 
that the obligation of an ERISA section 
404(c) plan fiduciary to disclose 
information should not be limited to 
information concerning those 
investment alternatives intended to 
satisfy the “broad range** requirement of 
the regulation, but rather should extend 
to information concerning the plan itself 
and each investment alternative made 
available under the plan. The 
Department can find no reasonable 
basis for distinguishing between 
information concerning investment 
alternatives which are intended to 
satisfy the “broad range*’ requirement 
and information concerning any other 
investment alternative made available 
under a plan in terms of value to 
participants and beneficiaries in 
evaluating their investment options and 
making informed investment decisions. 
Second, the Department has concluded 
that fiduciaries of an ERISA section 
404(c) plan should have an affirmative 
obligation to ensure that participants 
and beneficiaries are provided or can 
obtain basic information concerning the 
investment alternatives made available 
under the plan. The Department is 
persuaded that merely referring 
participants and beneficiaries to a 
source for investment information and 
requiring them to obtain the information 
is insufficent to ensure that participants 
and beneficiaries are in a position to 
make informed investment decisions. 
While, as discussed below, there is 
nothing in the regulation which 
precludes a plan fiduciary from 
designating another person or persons to 
actually furnish the required 
information, the regulation contemplates 
that the identified plan fiduciary will 
remain responsible for ensuring 
disclosure. 

In implementing the foregoing 
changes, the “investment information** 
section of the 1991 proposal (2550.404c- 
l(b)(3)(iii)) has been eliminated and a 
new paragraph (b)(2](i)(B) has been 
added to the final regulation. Under 
paragraph (b)(2)(i) of the final 
regulation, an ERISA section 404(c) plan 


will be considered to provide a 
participant or beneficiary an 
oppoiHunity to exercise control over the 
assets in his account only if. in addition 
to affording the participant or 
beneficiary a reasonable opportunity to 
give investment instructions in 
accordance with paragraph (b)(2)(i)(A), 
the participant or beneficiary is 
provided or has the opportunity to 
obtain sufficient information to make 
informed investment decisions with 
regard to investment alternatives 
available under the plan and incidents 
of ownership appurtenant to such 
investments in accordance with 
paragraph (b)(2)(i)(B). 

Disclosures Made to All Participants 

In addition to the foregoing general 
rule, paragraph (b)(2)(i)(B) provides that 
a participant or beneficiary will not be 
considered to have sufficient investment 
Information unless certain delineated 
items of information concerning the plan 
and available investment alternatives 
are provided to the participant or 
beneficiary and certain other 
information concerning both 
''designated investment alternatives** ® 
and other available investment 
alternatives is provided upon request to 
the participant or beneficiary. The 
Department is persuaded that certain 
information is so fundamental to making 
informed investment decisions that such 
information should be available to all 
participants and beneficiaries in an 
ERISA section 404(c) plan. This 
information is generally described in 
subparagraphs (i) and [2) of paragraph 
(b)(2)(i)(B) of the final regulation. 

I^rsuant to subparagraph (1) of 
paragraph (b)(2)(i)(B), each participant 
and beneficiary is required to be 
provided the following information by 
an identified plan fiduciary (or a person 
or persons designated by the plan 
fiduciary to act on his behalf). First, an 
explanation that the plan is intended to 
constitute an ERISA section 404(c) plan, 
as decribed in this regulation, and that 
fiduciaries of the plan may be relieved 
of liability for any losses which are the 
direct and necessary result of 
investment instructions given by the 
participant and beneficiary. The 
Department believes that such an 
explanation will serve to reinforce 


• Paragraph (e)(4) defines "designated investment 
altemative*' as a specific investment identified by a 
plan fiduciary as an available investment 
altemative under the plan. For example, if a 404(cJ 
plan permitted its participants and beneficiaries to 
invest in any investment which it was 
administratively feasible for the plan to hold and 
specifically described an equity fund which was 
managed by the plan sponsor, the equity fund would 
be a "designated investment altemative" within the 

meaning of paragraph (e)(4) of this section. 


participant and beneficiary awareness 
of the limited liability of the plan 
fiduciaries and of their own individual 
responsibility with respect to investment 
decisions concerning their assets. 

Second, a description of the 
investment alternatives available under 
the plan and. with respect to each 
designated investment alternative, a 
general description of the investment 
objectives and risk and return 
characteristics of each such altemative, 
including information relating to the 
type and diversification of assets 
comprising the portfolio of the 
designated investment altemative. This 
requirement is intended to ensure 
disclosure of the most basic of 
information necessary to a participant*s 
or beneficiary*s investment decision. In 
the case of plans which permit 
participants and beneficiaries to invest 
in any asset administratively feasible 
for the plan to hold, a general statement 
so apprising participants and 
beneficiaries would be adequate, 
although participants and beneficiaries 
should be encouraged to obtain and 
review materials relating to potential 
investments prior to actually making an 
investment. In this connection, it should 
be noted that, to the extent that copies 
of prospectuses, financial statements 
and reports, or similar materials relating 
to the investment alternatives available 
under the plan, are furnished to the plan, 
such information would be required to 
be made available to the participant or 
beneficiary pursuant to paragraph 
(b)(2)(i)(B)(2)(//l. Third, if relevant, 
identification of any designated 
investment managers. Fourth, an 
explanation of the circumstances under 
which participants and beneficiaries 
may give investment instructions and an 
explanation of any specified limitations 
on such instructions under the terms of 
the plan, including any restrictions on 
transfers to or from a designated 
investment altemative. and any 
restrictions on the exercise of voting, 
tender and similar rights appurtenant to 
a participant’s or beneficiary’s 
investment in an investment alternative. 
This disclosure is intended to ensure 
that participants and beneficiaries are 
apprised as to how, when and to whom 
they may give investment instructions 
under the plan. This disclosure is also 
intended to ensure that participants and 
beneficiaries are aware of limitations on 
their ability to give investment 
instructions. For example, insofar as a 
withdrawal from an investment 
alternative prior to the maturity date of 
the investment may trigger a penalty or 
a valuation adjustment to the 
participant’s or beneficiary’s account. 
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information concerning the penalty or 
adjustment is required to be disclosed 
pursuant to subparagraph (iv) of 
paragraph (b)(2){i)(B)(jr). Finally, this 
disclosure is intended to ensure that 
participants and beneficiaries are aware 
of the extent to which voting, tender and 
similar rights attendant to ownership of 
an interest in an investment alternative 
are passed through to them under the 
terms of the plan when choosing to 
iitvest in such investment alternative. 

Fifth, with respect to each investment 
alternative available under the plan, a 
description of any transaction fees and 
expenses which affect the participant's 
or beneficiary's account balance in 
connection with the purchase or sale of 
interests in such investment alternative 
(e.g.. commissions, sales loads, deferred 
sales charges, redemption or exchange 
fees). With respect to investment 
alternatives which are not designated 
alternatives, the description need only 
state whether, or to what extent, 
transaction fees and expenses incurred 
in connection with the purchase or sale 
of interests in the investment alternative 
will be charged against the account of 
the participant or beneBciary. This 
requirement relates to the disclosure of 
fees and expenses directly assessed 
against the participant's or beneficiary's 
account, not expenses, fees or 
commissions incurred by the investment 
alternative attendant to the operation 
and management of the investmcmt 
alternative. 

Sixth, identification of the plan 
fiduciary (and, if applicable, any person 
or persons designated by the plan 
fiduciary) responsible for providing the 
information described in paragraph 
(b)(2)(i)(B)(2) upon request of a 
participant or beneficiary, and a 
description of the information described 
in paragraph (b)(2)(i)(B)(2) which may 
be obtained on request. As indicated 
earlier, plan fiduciaries may be 
identified by position (e.g., plan 
administrator, trustee, etc.), rather than 
by name, so long as participants have an 
available source for obtaining the 
information. 

Seventh, in the case of plans oBering 
as an investment alternative the ability 
to directly or indirectly acquire or sell 
any employer security, a description of 
the procedures established to provide 
for the confidentiality of information 
relating to such investments by 
participants and beneficiaries and the 
identification of the plan Bduciary 
responsible for monitoring compliance 
with those procedures. The Department 
believes that, given the elimination of 
the independent Bduciary requirement 
for most transactions involving 


employer securities (see discussion 
relating to employer securities and 
subparagraphs (d)(2)(ii)(E)(4)(v//‘H/>) 
below), participants and beneficiaries 
should be apprised of the procedures 
which have been established to ensure 
the confidentiality of information 
relating to investments in employer 
securities and that there is a plan 
fiduciary who is responsible for 
monitoring compliance with those 
procedures. 

Eighth, in the case of an investment 
alternative which is subject to the 
Securities Act of 1933 (the Securities 
Act), and in which the participant or 
beneficiary has no assets invested, 
immediately following the participant's 
or beneficiary’s initial investment, a 
copy of the most recent prospectus 
provided to the plan. Paragraph 
{b)(2)(i)(B)(7)(v//7) provides that this 
condition will be deemed satisfied if the 
participant or beneficiary has been 
provided with a copy of such most 
recent prospectus immediately prior to 
the participant's or beneficiary's initial 
investment in such alternative. Thus, 
where a participant is furnished the 
most recent prospectus provided to the 
plan in connection with an opportunity 
to give investment instruction, and the 
prospectus is received by the participant 
prior to instruction being given, 
subparagraph [viii) does not require a 
copy of the same prospectus to be 
furnished to the participant immediately 
following his initial investment. This 
disclosure requirement is intended to 
ensure that, either immediately before or 
immediately after an investment in an 
investment alternative required to 
prepare prospectuses under the federal 
securities laws, participants and 
beneficiaries are afforded the 
opportunity to review such 
prospectuses, without mandating that 
every prospectus furnished to the plan 
subsequent to a participant’s or 
beneficiary's initial investment be 
passed through to the participants and 
beneficiaries. Having been aftorded the 
opportunity to review a prospectus in 
connection with his initial investment, a 
participant or beneficiary will be in the 
best position to determine the extent to 
which such disclosures are necessary to 
his making informed investment 
decisions with respect to continued 
investments in such investment 
alternatives. It should be noted that all 
prospectuses furnished to the plan must 
be made available to participants and 
beneficiaries upon request pursuant to 
paragraph [b)(2)(i)(B)(2)(;7). 

Finally, subsequent to a participant's 
or beneficiary's Investment in an 
investment alternative, the participant 


or beneficiary is required to be 
furnished any materials provided to the 
plan relating to the exercise of voting, 
tender or similar rights which are 
incidental to the holding in the account 
of such participant or beneficiary of an 
ownership interest in such investment 
alternative to the extent that such rights 
are passed through to participants and 
beneficiaries under the terms of the plan 
(paragraph (b)(2)(i)(B)(7)(ix)). 
Subparagraph (/x) also requires that, if 
there are any plan provisions which 
relate to the exercise of voting, tender or 
similar rights, participants and 
beneficiaries must be furnished either a 
description of or reference to such plan 
provisions. 

To the extent that a plan provides for 
the pass'through of voting, tender and 
similar rights, participants and 
beneficiaries must be provided that 
information furnished to the plan 
pertaining to those rights if the 
participant or beneficiary is to be 
considered to have exercised control 
with respect to such rights. See 
paragraph (c)(l)(ii). The department 
notes that, except for investments in 
employer securities, there is nothing in 
the regulation which requires a pass* 
through of voting, tender or similar 
rights to plan participants and 
beneficiaries. However, to the extent 
that a plan does not provide for such a 
pass-through of rights, no 404(c) relief 
would be available to the plan 
fiduciaries with regard to the exercise of 
such rights by such plan fiduciaries.® 
With regard to the requirement that a 
reference to any relevant plan 
provisions be included with materials 
relating to incidents of ownership of an 
investment, the Department notes, for 
example, that, to the extent that there 
are plan provisions which govern voting, 
plan participants and beneficiaries 
should be on notice as to such 
provisions. This is particularly true 
where the plan provisions relate to 
situations where participants and 
beneficiaries do not affirmatively 
exercise their right to vote. This 
disclosure can either describe the 
applicable plan provisions, or reference 
participants to the relevant portions of 
the plan document where such 
provisions are described. 


• The Department notes that, for purposes of the 
Securities Exchange Act of 1934. participants in an 
employee benefit plan are considerea to be 
beneficial owners entitled to receive proxy 
materials if they have the right under the plan or 
otherwise to vote the securities held on their behalf. 
See Shareholder Communications Facilitation. 
Securities Exchange Act Release No. 23S47 (Nov. 25. 
1986). 51 FR 44267. 
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Disclosures Mode Upon Request to 
Participants 

In addition to the general information 
required to be furnished to each 
participant and beneficiary, 
subparagraph [2] of paragraph 
[bM2)fiKB) oi the finai regulation 
requires that certain specified 
information relating to designated 
investment alternatives be furnished by 
an identified plan hdudary or personls) 
designated by the fiduciary to act on his 
behalf, to the extent not otherwise 
provided, upon request of a participant 
or beneficiary. This subparagraph 
requires that the plan provide the 
following information, which shall be 
based on the latest information 
available to the plan: first, a narrative 
description of the annua! operating 
expenses of each designal^ irrvestment 
alternative, such as investment 
management fees, administrative fees 
and transaction costs, which reduce the 
rate of return to the participants or 
beneficiaries, and the aggregate amount 
of such expenses expressed as a 
percentage of average net assets of the 
designated investment alternative 
(paragraph and, 

secoiKL copies of any prospectuses, 
financial statements and reports, and 
any other materials relating to 
investment alternatives available under 
the plan, to the extent such mfoimation 
is provided to the pan (paragraph 
(b)(2)(i)(B) (2) (y/)). The Department 
notes that, for example, to the extent 
that the operating expoises described in 
subparagraph (/) of paragraph 
(b)(2)(i)(B) (2) are mduded information 
requir^ to be provided on request 
pursuanl to subparagraph (ii). such as in 
a prospectus, the requirements of 
subparagraph (/) would be satisfied by 
providing the prospectus. This 
requirement is not intended to mandate 
that plan fiduciaries create materials 
relating to the investment alternatives 
available under the plan where they are 
not provided to the plan. However, 
because the general rule of paragraph 
(b)(2)(i](B) (which requires that a 
participant or beneficiary must be 
provided or have the opportunity to 
obtain sufficient information to make 
informed investment decisions) remains 
applicable to all investment alternatives 
offered by a 404(c) plan, including, for 
example, investment altemativea 
managed by the plan sponsor, rebel will 
not be available for investments in 
investment alternatives managed by the . 
plan sponsor unless a participant or 
beneficiary is provided or has the 
opportunity to obtain sufficient 
information to make informed 


investment decisions with regard to 
investments in such alternatives. 

Paragraph (b](2)(n(B)(2) also requires 
the following to be disclosed upon 
request with respect to designated 
investment alternatives: a list of the 
assets comprising the portfolio of the 
designated investment alternative which 
constitute plan assets within the 
meaning of 29 OFR 2510.3-101, the value 
of each such asset (or the proportion of 
the investment alternative which it 
comprises], and. with respect to each 
such asset which is a fixed rate 
investment contract issued by a bank or 
similar institution (e.g., savings and loan 
association) or insurance company held 
in the portfolio of the investment 
alternative, the name of the Issuer of the 
contract, the term of the contract and 
the rate of return on the contract 
(paragraph (b)(2)(n(BH:?l(/iil). 
Subparagraph (/V) of paragraph 
(b)(2)(i)(B)(2) requires the disdosure of 
information concerning the value of 
shares or units in designated investment 
alternatives available to participants 
and beneficiaries under the plan, as well 
as the past and current investment 
performance of such alternatives 
determined, net of expenses, on a 
reasonable and consistent basis [taking 
into account the nature of the 
investment alternatives). FinaHy, 
subparagraph [v] of paragraph 
(b)(2)(i)(B)(2) requires the disclosure of 
information concerning die value of 
shares or units in designated investment 
alternatives held in the account of the 
participant or beneficiary. 

On the basis of a number of 
comments, the Department believes that, 
with the exception of certain plan and 
participant specific inibrmation, the 
information required to be furnished and 
made available to participants and 
beneficiaries pursuant to subparagraphs 
(1) and [2] is information whkdi is 
typically furnished by, or readily 
available from, investment managers, 
investment advisers, and issuers of 
securities. In addition, although the 
information required to be furnished to 
participants and beneficiaries upon 
request must be based on the latest 
information available to the plan, it is 
expected that in most instances, 
fiduciaries will not have to create 
special disclosures to satisfy individual 
requests if such requests do not involve 
the disclosure of information pertaining 
to an individual participant's account 
For example, paragraph 
(b)(2)(i)(B)(2)(//i) requires that an ERISA 
section 404(c] plan provide, on request a 
list of plan assets, within the meaning of 
29 CFR 2510.3-101, comprising the 
portfolio of each designated investment 


alternative and the value of each such 
asset (or the proportion of the 
investment alternative which it 
comprises). This information shouid be 
readily available to plan fiduciaries 
since it is essentially the same 
information required to be reported as 
part of a plan's annual report (Form 
5500) under ERISA. It is anticipated that 
the disclosure of plan asset information 
based on the plan's latest annual report 
will satisfy the requirement of 
paragraph (b)(2)(i)(B}(2](/ij*) so long as 
such information is safficimtly accurate 
to enable the participant or beneficiary 
to make an informed investment 
decision. Inasmuch as the exercise of 
control by a participant or beneficiary is 
dependent on the participant or 
beneficiary having sufficient information 
to make an informed investment 
decision, fiduciaries will have to 
consider, for example, whether any 
changes with respect to the investment 
portfolio of the investment alternative 
since the last aqnual report are 
sufficiently material that failure to 
disclose such changes would deprive the 
participant or bencdiciary of the 
opportunity to make an informed 
investment decision. With regard to 
informalion concerning the value of 
shares or units in designated investment 
alternatives (paragraphs (b)(2)(iUBK2) 
(/v) and (v)), such information al^ may 
be based on the latest information 
available to the plan, which, in most 
cases, would be valuation information 
obtained in conneefion with the most 
recent oppKirtumty afforded participants 
and beneficiaries to give investment 
instructions with respect to that 
investment alternative. Finally, the 
Department notes that the informational 
requirements of subparagraphs (1) and 
(2) of para^ph (b)(2)(i)(B) are 
described in the regulation in general 
terms in order to afford plan fiduciaries 
and plan sponsors the flexibility 
necessary to accommodate the 
variations in plan design and investment 
alternatives which may be available to 
participants and beneficiaries under the 
plan. For these reasons, cofnpliance with 
the disclosure requirements of the final 
regulation should not impose any 
significant costs and burdens on plans 
or plan sponsors. 

Timing of Disclosures 

Several commentators on the 1991 
proposal requested clarification 
regarding when investment informatiuit 
must be furnished. The following » 
intended to address these requests m 
the context of the disclosure 
requirements under paragraph 
(b)(2)(i)(B) of the final regulation. Under 
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paragraph (b)(2)(i](B] of the final 
regulation, a participant or beneficiary 
will not be considei^ to have been 
provided an opportunity to exercise 
control over the assets in his account 
unless the participant or beneficiary is 
provided or has the opportunity to 
obtain sufficient information to make an 
informed investment decision. 
Accordingly, in order to fensure the 
availability of relief under section 
404(c), plans must provide the required 
information to participants and 
beneficiaries in sufficient time to give 
the participant or beneficiary a 
reasonable opportunity to make 
informed decisions with regard to his 
investment options or, where rights are 
passed through to the participants or 
beneficiaries, incidents of ownership 
appurtenant to his investments (e.g., the 
exercise of voting rights). In this regard, 
it is expected that each participant and 
beneficiary will be furnished the 
information delineated in subpcu^agraphs 
(/Xw/') of paragraph (b)(2)(i)(B)(7) prior 
to the time he is permitted to give 
investment instructions and that any 
subsequent material changes in the 
information will be furnished in 
sufficient time to enable the participant 
to take into account such changes prior 
to making an investment decision. With 
respect to participant or beneficiary 
requests for copies of prospectuses (see 
paragraph (b)(2)(i)(B)(2)(//)), and with 
respect to materials relating to the 
exercise of voting, tender and similar 
rights (see paragraph (b)(2)(i)(B)(7)(/x)). 
it is expected that the participant or 
beneficiary will be provided such 
information in a sufficiently timely 
manner to enable the participant or 
beneficiary to make informed 
investment and voting decisions. The 
Department notes that to the extent that 
any of the information required by the 
regulation has been included in a plan's 
most recent summary plan description 
or otherwise provided to participants 
and beneficiaries prior to the effective 
date of this regulation, such information 
is not required to be provided again to 
such participants or beneficiaries 
subsequent to the effective date of the 
regulation unless changes in the 
information have occurred which are 
sufficiently material that failure to 
disclose such changes would deprive the 
participant or beneficiary of the 
opportunity to make an informed 
investment decision. 

Two commentors asked that the final 
regulation indicate that plans are not 
required to disclose the value of 
participants' accounts. One 
commentator stated that this 
information is not relevant to making an 


informed choice to invest a percentage 
of the account in a particular investment 
alternative. Another stated that the 
valuation of investment alternatives is 
often not completed until after elections 
are made by participants and 
beneficiaries and monies are allocated 
to the chosen investments. The 
Department believes that information 
concerning the value of investments 
held in a participant's or beneficiary's 
account may be critical to a participant 
or beneficiary in evaluating Investment 
performance and alternative investment 
options. For this reason, the Department 
believes that participants and 
beneficiaries should have access to 
information concerning the value of 
shares or units in investment 
alternatives held in their individual 
accounts. In this connection, the 
Department notes that such information 
is required to be disclosed upon request 
of a participant or beneficiary under 
paragraph (b)(2)(i)(B)(2)(v) of the final 
regulation. The Department also notes, 
however, that such requests may be 
satisfied by using the latest valuation 
information available to the plarL 
Inasmuch as valuations are necessary to 
effectuate investment instructions, the 
Department does not believe the 
provision of this information should 
result in additional costs. Furthermore, 
there is nothing in the regulation which 
would preclude a plan from establishing 
procedures which would serve to limit 
the frequency of requests for account 
balance information or from requiring 
that such requests be made only at 
particular times as long as such 
limitations did not result in participants 
or beneficiaries being prevented from 
obtaining sufficient investment 
information to make informed 
investment decisions within the 
meaning of paragraph (b)(2)(i)(B) of the 
final regulation. 

Disclosure: Miscellaneous Comments 

With regard to the types of 
information which the 1991 proposed 
regulation required to be made 
available, onexommentator asked for 
clarification that plan sponsors are not 
required by the regulation to release 
information on competitors or to bring 
participants and beneficiaries up to the 
level of financial expertise of the 
fiduciaries of the plan. No such 
requirement is imposed by the final 
regulation. 

Several commentators requested a 
clarification that expenses which 
represent a share of general fees 
charged to a fund, such as investment 
management and brokerage fees, did not 
have to be disclosed pursuant to 
paragraph (b)(2)(ii)(A) of the proposal. 


The Department believes that 
information concerning such expenses is 
readily available to plan fiduciaries or 
investment managers and should he 
available to participants and 
beneficiaries because it is the type of 
information which may affect a 
participant’s or beneficiary's investment 
decision. For this reason, and as noted 
earlier, paragraph (b)(2)(ii)(B)(2)(/) 
requires that participants and 
beneficiaries be provided, on request, a 
narrative description of each designated 
investment alternative's annual 
operating expenses (e.g., the investment 
management fees, administrative fees, 
transaction costs) which reduce the rate 
of return to participants and 
beneficiaries on interests in the 
investment alternative, and the 
aggregate amount of such expenses 
expressed as a percentage of average 
net assets of the designated investment 
alternative. 

One commentator inquired whether 
plans are required to revise quarterly 
reports provided by investment advisers 
to make them more readily 
understandable before distributing them 
to participants and beneficiaries. The 
final regulation does not require any 
information forwarded to participants 
and beneficiaries regarding the 
investments held by the plan on their 
behalf to be revised. 

Another commentator inquired 
whether all proxies must be passed 
through the participants and 
beneficiaries. As stated previously, with 
regard to all investment alternatives 
other than employer security 
alternatives, the final regulation 
requires, as a condition to 404(c) relief, 
only that participants and beneficiaries 
be provided, subsequent to an 
investment, with materials relating to 
voting and similar rights if such rights 
are passed through to participants and 
beneficiaries under the terms of the plan 
(see paragraph (b)(2)(i)(B)(7)(/x)). Of 
course, if a plan does not provide for 
such a pass’through of rights, no 404(c) 
relief would be available to the plan 
fiduciaries with regard to the exercise of 
such rights by such plan fiduciaries. 

Lastly, several commentators 
expressed concern that the providing of 
investment information to participants 
and beneficiaries might be construed as 
rendering "investment advice", within 
the meaning of section 3(21)(A)(ii) of the 
Act. resulting in fiduciary responsibility 
with respect to such advice. It is the 
view of the Department that providing 
the disclosures described in 
subparagraphs (7) and [2], as well as 
any other general information 
concerning available investment 
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alternatives, inciuding research 
materials, would not, in and of itself, 
constitute the rendering of “investment 
advice.** 

C. Frequency of Opportunity to Give 
Investment Instructions 

The General Volatitity rtnd Three- 
Month Minimum Rules 

The Proposal 

Both the 1967 and 1991 proposals were 
based on the principle that the 
frequency of opportunity to give 
investment instructions (Le^ to transfer 
accouirt assets to or from an investment) 
is properly judged in relation to the 
anticipated volatility of the investment 
As was explained in the preamble to 
those proposals, in order to assure that 
participants and beneficianes in fact 
exercise control over the investment of 
tlieir plan accounls, they must have the 
ability to transfer their account assets 
from investment alternatives at intervals 
reasonably commensurate with the 
anticipated volatility of the investment 
in order to minimize the risk of loss. 
What is reasonable in turn depends on 
the nature of the investment alternatives 
v. hich are made available to 
participants and beneficiaries by the 
plan. 

The 1991 proposed regulation 
provided a more speciRc framework 
than had the 1987 proposal with respect 
to this issue, while retaining the basic 
concept concerning the relationship 
between frequency of transfer 
opportunity and the volatility of the 
related investment alternative. This 
revised framework assigned a spedfic 
minimum frequency of transfer 
opportunity and the volatility of the 
related investment ahemative- This 
revised framework assigned a specific 
miniimim frequency of transfer 
opportunity to at least three investment 
categories made availabte by a plan to 
its participants and beneficiaries to 
satisfy the broad range requirement of 
paragrap>h (bH3) of the proposed 
regulation. These three (or more) 
categories subject to the minimum are 
referred to elsewhere herein as the 
**core** investment alternatives or 
categories.‘•Thus, p>aragra{>h 
(b)(2Kii)(C) of the proposal provided 
generally with respect to each 
investment alternative made available 
by a plan, the opportunity to exercise 
control will not exist unless pftrticip>antB 
and beneficiaries are afford^ the 


When referring to the proposal, the Tinal 
regulation uses the term ‘‘category** mther than 
‘'oltemative** where ‘category** was Med HiereiB. 
Otherwise, in order to be 

final regulation uses the term “alternative** rather 
than ‘‘category** throughout. 


opportunity to give Investment 
instructions with a frequency which is 
appropriate in lij^t of the volatility to 
which the investment may reasonably 
be exp)ected to be subject. This principle 
is referred to herein as die “general 
volatility rule**. However, subparagraph 
(7) of paragraph (b)(2)(ii)(C) of the 
proposal required ^at. regardless of the 
frequency warranted by an investmenfs 
volatility, with regard to at least three of 
the investment categories designed to 
satisfy the terms of paragraph 
(b)(3)(i](^ (relating to a broad range of 
investment alternatives), an ERISA 
section 404(c] plan must at a minimum 
provide a participant or beneficiary an 
opportunity to give investment 
instructions at least once within any 
three month period (referred to 
elsewhere herein as the *‘lhree-monlh 
minimum**). Paragraph (b)(2)[uKCM/) of 
the final regulation claries that the 
minimum of three core alternatives 
subject to the three-moctb minimum 
must itself constitute a broad range of 
investment alternatives. 

Comments 

A number of commentators asserted 
that the general volatility rule was 
unnecessary and should be elkuinated 
in favor of transfers once every three 
months for all alternatives, regardless of 
their volatility. Others urged that, in 
view of the objective of pension plans to 
accumulate funds for retirement, the 
regulaUon*8 transferability rules should 
be structured to require only infrequent 
ability to transfer to and from 
investment alternatives. 

The Department continues to believe 
that the ability to transfer to and from 
each investment ahemative with a 
frequency commensurate with the 
volatility of the particular investment 
alternative is needed in order to p^ermit 
participants and beneficiaries the 
opportunity to give investment 
instructions with a frequency 
commensurate with the volatility of an 
investment alternative within the 
framework of a pension plaw in any %vay 
compromises the general purpose ^ a 
pension plan to jMovide retirement 
income. Inasmuch as section 404ic) 
relief under this regulation is 
conditioned on participants and 
beneficiaries having the oj^rtunity to 
give investment instructions wHh 
respect to amounts invested in each 
investment ahemative, with a frequency 
commensurate with the vdatiHty ^ 
each such investment alternative, 
fiduciaries of an ERISA section 404(c} 
plan should periodicaPy review die 
volatility of its investment altematrves 
to ensure that the transfer frequency 


permitted with respect to each 
alternative continues to be appropriate. 

Other commentators requested that 
the general volatiKty rule be clarified by 
way of example. In this regard, the 
Department notes that meaningful 
clarification by way of example is not 
feasible because the appKcation of the 
general volatility rule depends upon the 
particular facts aod circumstances 
which characterize each investment 
alternative, including its economic 
environment. 

A number of commentators requested 
clarification of the three-month 
minimum requirement. Some 
commentators were concerned that the 
requirement could be read to require 
that the three-month period within 
which participants and beneficiaries 
must be offered an opportunity to give 
investment instruction be determined 
with respect to each participant or 
beneficiary individu^y and measured 
from each individuaf s last investment 
instruction. While a plan may offer 
transfer opportunities on a participant 
by participant basis, the regulation does 
not require a plan to do so. In this 
regard, the Department has included 
two examples in the regulation at 
subparagraphs (2) and (3) of paragraph 
(f) which are intended to clarify the 
application of this rule. 

One commentator inquired whether 
investment instructions must be 
permitted once within any three month 
period with respect to ea^ core 
investment alternative, or whether 
participants and beneficiaries could be 
limited to transfers with respect to a 
single investment alternative. The 
regulation requires that investment 
instructions must be i>ermitted with 
respect to each core investment 
alternative. Several commentators 
asked if the three-month minimum is 
applicable only to transfers among the 
core investment alternatives. The three- 
month minimum is applicable only to 
such transfers and does not apply to 
transfers between core investment 
alternatives and other alternatives. For 
example, if an ERISA 404(c] plan offered 
participants and beneficiaries the 
opportunity to invest in real estate 
limited partnership which prohibited 
transferability of ownership during the 
first three years as one of only three 
investment alternatives available under 
the plan designed to satisfy paragraph 
(b)(3)(i}(B). the inability to freely 
transfer assets out of such investment at 
least once within any three month 
interval would cause the plan to fail to 
meet the requirements of paragraph 
(b)(2)(ii)(C)(i). If, on die other hand, an 
investment opportunity to invest In such 
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n limited partnership were offered 
simply as an additional investment 
alternative and the plan made available 
at least three other investment 
alternatives for purposes of satisfying 
the terms of paragraph (b)(3){i)[B). and 
permitted investment instruction no less 
frequently than once within any three 
month period with respect to each such 
ailemativc, the three month minimum 
pre.scribed at paragraph (b)(2)(if)(C)(J) 
would not apply to the limited 
partnership interests. Such an 
investment alternative would, howev£a-. 
be subject to the general volatility rule 
contained in paragraph (b)t2)(ii)(C) 
(which requires that the frequency of 
opportunity to give investment 
instructions be determined relative to 
the frequency of opportunity to give 
investment instructions be determined 
relative to the anticipated market 
volatility of the investment) as a 
condition to affording section 404(c) 
relief for amounts invested in that 
alternative#. 

Some commentators did not view the 
three month minimum as beneficial to 
plan participants and berieficiaries and 
requested either no minimum or a 
different minimum frequency 
requirement. For example, 
commentators were concerned that the 
three-month minimum could adversely 
impact on the rates of return provided in 
connection with fixed-rate investment 
contracts. The Department did not 
accept these comments. The Department 
believes that participants and 
beneficiaries must be afforded the 
opportunities to give investment 
instructions at least once within any 
three month period if they are to have 
any meaningful control over the assets 
in their accounts. Moreover, the 
Department believes that, given the 
flexibility in plan design afforded by the 
final regulation, the adoption of the 
ihree-month minimum rule should have 
little, if any, impact on investment 
returns available to participants and 
beneficiaries. 

A number of commentators inquired 
about the result under the regulation 
where a plan which in all other respects 
meets the requirements for the ERISA 
section 404(c) plan offers, in addition to 
three investment alternatives 
constituting a broad range of 
investments, an investment alternative 
with restrictions on investment 
instructions which would cause the 
investment alternative to fail the general 
volatility rule in paragraph (b){2)(ii]IC). 
'Fhe offering of such an investment 
alternative would not in and of itself 
cause a plan otherwise meeting the 
requirements for an ERISA section 


404(c) plan to lose its status as an 
ERISA section 404(c) plan. However, 
there would be no section 404(c) relief 
accorded to plan fiduciaries with 
respect to amounts invested in an 
investment alternative which does not 
permit investment instructions with a 
frequency commensurate with the 
reasonably expected volatility of the 
investment alternative. 

With re8i)ecl to the general volatility 
rule and the three-month minimum rule, 
the Department notes that while there is 
nothing in the regulation that precludes 
the assessment of a penalty or valuation 
adjustment for early or premature 
withdrawals from an investment 
alternative, any penalties or 
adjustments for such withdrawals must 
be reasonable in light of the investment. 
Substantial penalties or adjustments 
upon withdrawal from an investment 
alternative may have the effect of 
limiting the ability of participants and 
beneficiaries to give investment 
instructions in accordance with the 
general volatility or three-month 
minimum transferability rules of the 
regulation, thereby depriving 
participants and beneficiaries of the 
opportunity to exerdse contToi with 
respect to such in vestment alternative.^' 

The Volatile Investment Transferability 
Rule 

The Proposal 

In addition to the foregoing rules, 
paragraph {b)(2](ii){C)(2) of the proposed 
regulation would have required that the 
least volatile of tlie core investment 
alternatives permit the participant or 
beneficiary to give investment 
instructions no less frequently than he is 
permitted to give such instructions with 
respect to the most volatile investment 
alternative made available by the plan 
(referred to elsewhere herein as the 
‘‘volatile investment transferability 
rule”). The notice of proposed 
rulemaking explained that this rule was 
necessary because the ability to transfer 
assets to or from a volatile investment 
has meaning only where there is in fact 
another investment vehicle available 
which can just as readily transfer out or 
accept assets. 

Comments 

Many oommentators expressed the 
view that the volatile investment 


Whether «ny given penalty or adjustment is 
unreasonabie or oftienviae limits a participants or 
benefictHry's ablhty to give investment instructions 
in accordance %vith the general volatility or three- 
month minimttm rale is a factual determination 
which mutt be made on an Investment by 
investment baaia taking into accotsnt factors such 
as the nature of the invaatmenl altcmativa. its rate 
of return, market forces, etc. 


transferability rule should either be 
eliminated or significantly changed. 
Several commentators indicated that the 
rule could interfere with the operation of 
fixed rate investment contracts. Other 
commentators expressed concern about 
the necessity of ongoing volatility 
measurements to permit compliance 
with the regulation, particularly with 
regard to core investment alternatives. 
Commentators also indicated that, if the 
rule were to be retained, the 
requirement should apply only to 
transfers out of the most volatile 
alternative into the least volatile core 
alternative, and not to transfer out of the 
least volatile core alternative. A number 
of commentators made specific 
suggestions concerning the kinds of 
alternatives which would be used to 
satisfy the requirement that an 
alternative be available to receive 
transfers out of the most volatile 
investments. Suggestions included: a 
default-type fuiuk any ^temporary 
investment fund”; any **low-risk” 
vehicle; and any “less volatile*^ 
investment alternative. 

A number of commentators expressed 
the view that the general volatility rule 
should serve as the standard for 
determining the required transfer 
frequency under the volatile investment 
transferability rule. Accordingly, they 
urged that, with respect to a plan which 
permits transfers Into and out of its most 
volatile investment alternative more 
frequently than would be required by 
the volatility of the fund, the regulation 
requires only that a participant or 
beneficiary be permitted to give 
investment instructions with respect to 
transfer into the least volatile core 
investment alternative no less 
frequently dian would be required by 
the volatility of the most volatile 
investment alternative. 

The Department continues to believe 
that, given the transferability and 
diversification requirements applicable 
to core investment alternatives, 
participants and beneficiaries must be 
afforded the opportunity to direct their 
investments From more volatile 
investments into a core investment 
alternative with a frequency 
commensurate with the volatility of the 
more volatile investment alternative. 
However, in response to the concerns 
raised by commentators, the Department 
has provided additional flexibility under 
the final regulation, which is discussed 
below. 

The Final Regulation 

The volatile investment transferability 
rule contained in the final regulation is 
substantially different in a number of 
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respects from the rule that was 
proposed. First the final regulation 
provides two alternative methods for 
accommodating transfers out of more 
volatile investments (other than 
investments in employer securities with 
respect to which a special rule has been 
adopted). Second, transfers from more 
volatile investments are not required to 
be accommodated by the least volatile 
of the core investment alternatives. 
Third, the final regulation requires only 
that a core investment alternative 
accept transfers into the alternative 
(rather than both into and out of the 
alternative) with a frequency- 
commensurate with the more volatile 
investments. Fourth, the volatile 
investment transferability rule, as 
adopted, is framed in terms of when 
participants and beneficiaries are 
permitted to give investment 
instructions with respect to an 
investment alternative, rather than with 
respect to the volatility of the 
investment alternative. This change was 
made in view of the fact that an ERISA 
- section 404(c) plan could provide for 
participant instruction with respect to 
on investment alternative more 
frequently than would be required by 
the general volatility rule, which 
provides that, as a condition to section 
404(c) relief, participants and 
beneficiaries must, at a minimum, be 
permitted to give investment instruction 
with a frequency commensurate with 
the reasonably expected volatility of 
each investment alternative. Lastly, the 
volatile investment transferability rule, 
as adopted, assures that transfers are 
available from any investment 
alternative available under the plan 
which permits participants and 
beneficiaries to give investment 
instructions more frequently than once 
within any three month period. The 
following is a discussion of the methods 
for accommodating transfers provided 
for in the final regulation. 

The first method for accommodating 
transfers is contained in paragraph 
(b)(2)(ii)(C)(2)(i'). Under this method, at 
least one of the core investment 
alternatives meeting the requirements of 
paragraph (b)(2)(ii)(C)(i) (rather than 
only the least volatile of the core 
investment alternatives, as in the 
proposal) must permit participants and 
beneficiaries to give investment 
instructions as frequently as they are 
permitted to give investment 
instructions with respect to any 
investment alternative made available 
by the plan which permits participants 
and beneficiaries to give investment 
instructions more frequently than once 
within any three month period. In 


addition, as noted above, the core 
investment alternative selected to 
satisfy this requirement need only 
permit such instructions with regard to 
transfers into the alternative (rather 
than both into and out of the alternative, 
as in the proposal). 

Rather than permitting transfers 
directly to a core investment alternative, 
a plan may elect the alternative method 
for accommodating transfers, contained 
in paragraph (b)(2)(ii)(C)(2)(//). In 
general, this method permits the 
establishment and use of a *'cash- 
equivalency" type fund, subfund or 
account for the temporary holding of 
proceeds from investments pending the 
next opportunity afforded participants 
and beneficiaries to direct investments 
into one of the core investment 
alternatives. Specifically, the final 
regulation provides that, with respect to 
each investment alternative which 
permits participants and beneficiaries to 
give investment instructions more 
frequently than once within any three 
month period, participants and 
beneficiaries must be permitted to direct 
their investments from such alternative 
into an income producing, low risk, 
liquid fund, subfund or account as 
frequently as they are permitted to give 
investment instructions with respect to 
the particular investment alternative. In 
addition, participants and beneficiaries 
must be permitted to direct investments 
from such low risk fund, subfund or 
account into one of the core investment 
alternatives (which must permit 
investment instructions at least once 
within any three month period pursuant 
to paragraph (b)(2)(ii)(C)(i)). as 
frequently as they are permitted to give 
instruction with respect to such core 
alternative. 

The following example illustrates ^e 
application of the second method. In 
addition to offering three core 
investment alternatives, which 
constitute a “broad range” of 
investments (alternatives A. B and C). 
Plan P offers a high risk equity fund 
which permits investment instructions 
more frequently than once within any 
three month period and a one year 
certificate of deposit which is fully 
insured by a Federal agency. Plan P 
permits participants and beneficiaries to 
direct investments from the equity fund 
into an income producing, low risk, 
liquid subfund of the equity fund as 
frequently as they are permitted to give 
investment instructions with respect to 
the equity fund. Subsequently, 
participants and beneficiaries are 
permitted to direct their investments 
from the subfund into core investment 
alternative A at such time as investment 


instructions are permitted with respect 
to alternative A. No similar direction 
into a low-risk fund, subfund or account 
is permitted with respect to investments 
from the certificate of deposit. Plan P 
meets the conditions of the second 
method for accommodating transfers, 
provided that the fiduciary of Plan P has 
determined that the volatility of the 
certificate of deposit does not require 
(and the Plan does not permit) 
investment instructions more frequently 
than once within any three month period 
with respect to the certificate of deposit. 

The foregoing methods of 
accommodating transfers apply to 
investment alternatives, other than 
investment alternatives which permit 
the direct or indirect acquisition or sale 
of any employer security (“employer 
security alternatives”). As noted earlier, 
a special rule is contained in the final 
regulation for employer security 
alternatives. The Department believes 
that a special rule for dispositions of 
interests in employer security 
alternatives is appropriate given the 
concerns of Congress and others about 
the potential for employer influence over 
participant investment decisions.** 

In general, the methods for 
accommodating transfers from employer 
security alternatives are essentially the 
same as for other alternatives, except 
that participants and beneficiaries 
directing their investments from an 
employer security alternative (either 
directly to core investment alternatives 
or indirectly, through a low-risk, liquid 
fund, subfund or account, to core 
alternatives) must be afforded the 
opportunity to direct their investments 
from the employer security alternative 
into any of the available core 
investment alternatives. The 
Department believes that affording 
participants and beneficiaries the 
opportunity to invest proceeds from an 
employer security alternative in the core 
investment alternative of their choice is 
necessary in order to avoid the 
intentional or unintentional 
establishment of disincentives to 
dispose of interests in an employer 
security alternative. Such disincentives 
could result, for example, where plan 
design requires that participant 
proceeds from an employer security 
alternative may only be transferred to a 
particular core alternative. 

Specifically, the final regulation 
provides that, for each investment 
alternative which is designed to permit 
the direct or indirect acquisition or sale 
of any employer security, contained in 
paragraph (b)(2)(ii)(C)(5)(/) of the final 


* * See n.2tf 
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regulation, all of the core investment 
alternatives must permit participants 
and beneficiaries to give investment 
instructions with re^rd to transfer into 
each of the alternatives as hequently as 
participants and beneficiaries are 
permitted to give investment 
instructions with respect to the 
employer security a]tefnatives(s). 

As an alternative, paragraph 
n5){2){ii)lC)pMi7) of the final regulation 
permits plans to provide for participant 
and beneftciaiy direction of investments 
from each employer security 
allemativefs) into an income producing, 
low risk, liquid fund, subfund or account 
as frequently as the participants and 
beneficiaries are permitted to give 
investment instructions with respect to 
the employer security altemativefs). 
Under this method, participants and 
beneficiaries must be permitted to direct 
investments from such low risk fund into 
each of the core investment altcmalives 
as frequently as they are permitted to 
give investment instructions with 
respect to each such core investment 
alternative. The special rule is designed 
to assure that participants and 
beneficiaries %vin be permitted to choose 
from a broad range of investment 
alternatives when deciding to transfer 
assets from an alternative which permits 
the direct or indirect acquisition or sale 
of any employer security. 

The Uniformity Requirement 

Paragraph (b)(2)(u)(C) of the proposed 
regulation provid^ that, in order for a 
restriction to be deemc^d reasonable, it 
must be applied on a uniform and 
consistent basis to ail directing 
participants and beneficiaries of that 
plan (referred to herein as the 
'‘uniformity requirement"). 

A mimb^ of commentators believed 
that two requirements contained in the 
proposed regulation would, if fmalizedi 
conflict with the transfer restrictions set 
forth in the rules under section 16 of the 
Securities and Exchange Act of 1934 (the 
‘34 Act). These requirements were the 
uniformity requirement, and the general 
rule contained in paragraph (b)(2)(ii)(C), 
which required that the frequency of 
opportunity to give investment 
instructions with respect to an 
investment alternative must be 
determined relative to the anticipated 
market volatility of the investment. 

Section 16 of the '34 Act imposes 
sanctions on "insiders", including 
officers and directors of an issuer of 
securities, if they do not comply with 
restrictions on transfers of securities of 
certain issuers. The restrictions 
generally impose sanctions if a purchase 
and sale oocur within six months of 
each other. Rule 186-3 provides that the 


plan itself may preclude certain 
transfers of securities as one method of 
complying with the restrictions 
contained in section 16(b). Under the 
proposal, if a plan imposed such 
restrictions only upon "insiders", the 
plan would lose its status as a section 
404(c) plan as it would not comply with 
the uniformity requirements. 

In this regard, commentators urged the 
Department to provide in the final 
regulation that transfer restrictions on 
transactions in employer securities by 
insiders which are included in a plan to 
compel insiders to comply with section 
16 of the ‘34 Act will not cause a plan to 
lose its status as an ERISA section 
404(c) plan. Another commentator 
contended that the uniformity 
requirement should be deleted because 
there are situations in which plan 
sponsors have a legitimate need to make 
distinctions between participants. The 
commentator stated that a plan sponsor 
may want to have different rules for 
participants in a subsidiary's portion of 
its plan, or for union and nonninion 
employees. Another commentator noted 
in this connection that fixed rate 
investment contracts may prohibit the 
entrance of acquired company 
participants in order to make the 
provider’s costs and risks predictable. 
Other commentators were concerned 
that the uniformity requirement not be 
interpreted to prohibit variation in 
frequency restrictions among different 
plans maintained by the same affiliated 
group. 

In view of the concerns expressed by 
the commentators, the Department has 
decided to eliminate the uniformity 
requirement Accordingly, under the 
final regulation, if a plan contains 
restrictions with respect to investments 
in securities in order to facilitate 
compliance with section 16 which are 
applicable only to "insiders", such 
restrictions will not affect the plan’s 
status as a section 404(c) plan: but if 
such restrictions are not consistent with 
the general volatility rule, investments 
in securities by "insiders" made subject 
to the restrictions will not be afforded 
relief by section 404(c). 

While the final regulation does not 
contain a uniformity requirement, the 
Department notes that section 401(a)(4) 
of the Internal Revenue Code prohibits 
discrimination in favor of highly 
compensated employees in the 
contributions or benefits provided under 
a plan and may be applicable to the 
specific restrictions contained in an 
ERISA section 404(cJ plan. 


D. Other Limitations on the Exercise of 
Control 

The Proposal 

Paragraph (b)(2)(ii)(A) of the proposal 
provided ^at a plan ^d not fail to 
provide the participant or beneficiary 
with an opportunity to exercise control 
over his in^vidual account merely 
because it charges the participant's or 
beneficiary's account for the reasonable 
expenses of carrying out his 
instructions, if reasonable procedures 
are established under the plan to inform 
participants and beneficiaries that such 
charges are made and to inform each 
participant and beneficiary periodically 
of the actual expenses incurred with 
respect to his individual account. Two 
commentators indicated that expense 
information is not currently provided 
and would be very costly to provide, 
and therefore, urged that only the nature 
of expenses charged against accormts 
should be required to ^ described in 
the SPD or another document. 

The Department continues to believe 
that participants and beneficiaries 
should be periodically apprised of the 
actual expenses charged to their 
respective individual accounts, as this 
information is directly relevant to the 
amount of assets in their account and 
future investment decisions. 
Accordingly, this requirement has been 
retained in the final regulation. 

However, paragraph (b)(2){ii)(A) has 
been modified to delete the requirement 
to inform participants and beneficiaries 
that such charges are made inasmuch as 
this information is required to be 
disclosed to participants and 
beneficiaries pursuant to paragraph 
(b)(2)(i)(B){7){vJ of the final regulation. 

One commentator inquired whether 
anything in the regulation would 
preclude a plan from charging only the 
accounts of former employees for the 
expenses of implementing their 
investment instructions. Nothing in the 
regulation would prevent a plan from 
charging such expenses only to the 
accounts of former employees. However, 
the Department notes that sections 403. 
404 and 408(b)(2) of ERISA would 
require that such chaiges be 
reasonable.** 

Paragraph (b)(2)(ii)(B) of the proposal 
provided that a plan did not fail to 
provide an opportunity for a participant 
or beneficiary to exercise control merely 
because the plan permits a fiduciary to 
decline to implement certain 
instructions of a participant or 


See ERISA section 406(b)(2) relating to tne 
provision of aervioet by a party iti intereat to the 
plan, and 29 CFR 2550.4 
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beneficiary. As stated in the 1991 
proposal, the delineated list was not 
intended to constitute an exhaustive list 
of allowable limitations on a 
participant*8 or beneficiary's exercise of 
control. In response to a request for 
clarification on this point, paragraph 
(b)(2)(ii)(B) of the final regulation has 
been modified to make clear that the 
instructions which a plan may permit a 
fiduciary to decline are not limited to 
those listed in the regulation. 

Paragraph (b)(2)(ii)(B) of the proposal 
had listed, among the instructions which 
a plan could permit a fiduciary to 
decline to implement, instructions which 
could result in a loss in excess of the 
directing participant's or beneficiary's 
account balance. In the final regulation, 
this type of instruction has been moved 
from paragraph (b)(2)(ii)(B) to paragraph 
(d)(2)(ii)(D) to clarify that a plan 
fiduciary would not be relieved of 
liability with respect to a participant's 
or beneficiary's instructions which could 
result in a loss in excess of that 
participant's or beneficiary's account 
balance. 

Another change was made to 
paragraph (b)(2)(ii)(B] of the final 
regulation relating to the types of 
instructions listed in paragraph (d)(2)(ii]. 
Rather than listing instructions which 
are described at paragraph (d)(2)(ii). as 
did paragraph (b)(2)(ii](B) of the 
proposal, paragraph (bj(2)(ii)(B) of the 
final regulation provides that a fiduciary 
may decline to implement participant 
and beneficiary instructions which are 
described at paragraph (d)(2)(ii) of this 
section, as well as instructions speciHed 
in the plan. Including those which would 
result in a prohibited transaction and 
those which would generate income that 
would be taxable to the plan. This 
change was made in order to permit a 
fiduciary to decline to implement 
participant instructions where the 
regulation provides that he would not be 
relieved of any liability resulting from 
implementing such instructions (see 
paragraph (d)(2](ii)), even where the 
plan does not specifically authorize him 
to do so. 

Comments 

Commentators asked for clarification 
regarding various technical aspects of 
plan operation which may impact upon 


Although a plan may impose other reasonable 
limitations, the totality of such restrictions must nut 
so restrict a partidpant’s or benertciary's 
opportunity to exercise control so as to in effect 
cause the plan to fail to provide participants and 
beneficiaries an opportunity to exercise control 
within the meaning of paragraph (b)(2) of this 
section. 

Paragraph (d)(2)(ii) of the final regulation was 
designated paragraph (e)(2)(i{) in the proposal. 


a participant's or beneficiary's 
opportunity to exercise control within 
the meaning of paragraph (b)(2) or (b)(3) 
(relating to a broad range of investment 
alternatives) of the regulation. Some 
commentators inquired whether a plan 
may require notice before a designated 
transfer date to provide time for 
implementation of instructions. Other 
commentators requested clarification 
that, as long as transfer opportunities 
are provided, an affirmative election 
may be given effect with respect to all 
future contributions until it is 
affirmatively revoked. Similarly, one 
commentator expressed the view that, 
with respect to former employees, the 
requirement that participants be 
permitted to exercise independent 
control should be met where a plan 
provides that the account balances of 
former employees who are permitted to 
withdraw their funds at any time will be 
invested in accordance with the most 
recent investment election made prior to 
termination. Another commentator 
urged the Department to indicate that 
sufficient control exists where a plan 
provides that, if a beneficiary fails to 
direct with respect to assets in his 
account, the plan will promptly 
distribute the account assets to the 
beneficiary. 

The Department notes that there is 
nothing in the final regulation which 
precludes a plan from providing for a 
notice period to provide time for 
implementation of instructions, as long 
as such notice period does not interfere 
with or compromise a participant's or 
beneficiary's opportunity to exercise 
control. Also, as long as transfer 
opportunities are made available to 
participants and beneficiaries in 
accordance with the regulations 
including former employee-participants, 
an affirmative election may be given 
effect until affirmatively revoked by the 
participant or beneficiary. With regard 
to the permissibility of providing that 
assets will be distributed to a 
beneficiary if he fails to direct, the 
Department notes that a distribution 
pursuant to such a provision would not 
constitute the exercise of control, within 
the meaning of the regulation, by the 
participant or beneficiary. Therefore, the 
relief afforded by section 404(c) would 
not be available with respect to the 
distribution. 

A number of commentators requested 
a clarification regarding the 
permissibility of specific types of 
transfer restrictions. For example, some 
urged the Department to permit 
provisions requiring direction with 
respect to specified increments of the 
account balance. One commentator 


requested that the Department 
specifically permit ERISA section 404(c) 
plans to place maximum limits on the 
portion of a participants's account 
balance which may be invested in each 
equity fund offered by the plan. 

In this regard, it is the view of the 
Department that conditioning the ability 
of participants and beneficiaries to give 
investment instruction on the transfer of 
a minimum amount or percentage, e.g., 
$100 or 5%, of transferable assets would 
not, in and of itself, cause the plan to 
fail to be a section 404(c] plan, provided 
that the amount or percentage had some 
reasonable relationship to 
administrative costs attendant to such 
transfers and provided that such 
limitations are applied on a reasonable 
and consistent basis. On the other hand, 
it is the view of the Department that 
limitations on the maximum amount or 
percentage that a participant or 
beneficiary may invest in any 
investment alternative which is 
necessary to satisfy the broad range 
requirement of the regulation would so 
restrict a participant's or beneficiary's 
opportunity to exercise control that the 
plan would fail to be a section 404(c) 
plan. The imposition of such limitations 
on investment alternatives which do not 
constitute part of a plan's broad range of 
investment alternatives, however, would 
not affect the status of the plan as a 
section 404(c) plan inasmuch as 
participants and beneficiaries would 
nonetheless have the opportunity to 
exercise control with respect to a broad 
range of investment alternatives. See 
example in paragraph (f)(4). 

One commentator inquired whether a 
plan may preclude transfers into an 
investment vehicle when it decides to 
eliminate the vehicle as an alternative. 
Although the regulation would not 
preclude such a restriction, the 
Department notes that the plan would 
nevertheless be required to offer a broad 
range of investment alternatives within 
the meaning of the regulation 
subsequent to elimination of the 
investment alternative as a condition for 
section 404(c) relief. 

2. Brood Range of Investments 

The Proposal 

The 1991 proposal provided, in 
paragraph (b)(3)(i), that a plan offers a 
broad range of investments only where 
participants and beneficiaries are 
afforded a reasonable opportunity to 
materially affect the potential risk and 
return on amounts In their accounts; 
choose from at least three diversified 
investment categories: and diversify 
Investments so as to minimize the risk of 
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large losses. Unlike the 1987 proposal 
which described the specific categories 
of investments which were required to 
be made available by an ERISA section 
404(C) plan, paragraph (b)(3(i)(B) of the 
1991 proposal was based upon the 
general requirement that participants 
and beneficiaries have the opportunity 
to choose from at least three diversified 
categories of investments. Specifically, 
paragraph (b)(3)(i)(B)(;) required that 
each category have materially different 
risk and return characteristics. 
Para^aph (b)(3)(i)(B)(2) of the proposal 
required that the three categories cf 
investments in the aggregate enable the 
participant, by choosing among them« to 
achieve a portfolio with aggregate risk 
and return characteristics at any point 
within the range normally appropriate 
for the participant, thereby enabling 
participants and beneficiaries to 
construct a portfolio with risk and return 
characteristics appropriate to their 
circumstances. Finally, paragraph 
|b)(3(i)(B)(J) of the proposal required 
that each of the investment categories, 
when combined with investments in 
either of the other categories, must tend 
to minimize the risk of a participanfs 
portfolio at any given level of expected 
return. With the exception of certain 
minor modifications, discussed below, 
the Department has adopted the 
proposed broad range of investments 
requirement in the final regulation. 

Comments 

Most of the commentators supported 
the Department’s approach to defining a 
broad range of investment alternatives 
by reference to risk and return 
characteristics, rather than prescribing 
specific investment objectives, as w^as 
the case in the 1987 proposal. 
Nonetheless, a number of comments 
were submitted on the broad range of 
investment alternatives provisions of 
the proposed regulation. These 
comments are summarized and 
addressed below. 

Several commentators requested 
clarification that the regulation requires 
both that the categories be different 
from each other and that they contain 
diversified investments. One 
commentator pointed out that the other* 
requirements in paragraph (b)(3)(i)(B] 
ensure that the categories must be 
different from each other, and suggested 
changing the language of this paragraph 
to ’’three categories of diversified 
investments”. In response to these 
comments, the text of the regulation has 
been changed to make it clear that each 
of the three investment alternatives 
intended to satisfy the broad range 
requirement must be diversified. (See 


paragraph (b)(3)(i)(B)(7) of the final 
regulation).*® 

Several commentators argued that the 
regulation should only require two 
investment categories. One 
commentator urged the Department to 
adopt a special rule in this regard for 
collectively bargained plans. The 
Department continues to believe that a 
plan offers a broad range of investment 
alternatives only where participants and 
beneficiaries are provided with the 
opportunity to invest in at least three 
investment alternatives meeting the 
requirements of paragraph (b)(3)(i) of 
the regulation. The Department is 
unable to agree that participants and 
beneficiaries are afforded a reasonable 
opportunity to exercise meaningful 
control over the assets in their account 
where such participants and 
beneficiaries are limited to two 
investment choices. Accordingly, the 
Department has retained the 
requirement that participants and 
beneficiaries be provided the 
opportunity to choose among at least 
three investment alternatives. 

Two commentators urged that the 
regulation either require or endorse 
specific types of investment instruments. 
One of the commentators suggested that 
the regulation which contains 
instruments guaranteed either directly 
or indirectly by the U.S. Government, or 
permit participants to transfer at five 
year intervals to a plan in which the 
investment options are unlimited. The 
other commentator urged the 
Department to specify that U.S. Savings 
Bonds can serve as one of the minimum 
of three diversified categories required 
by paragraph (b)(3)(i)(B) and to except 
them from the minimum transfer 
opportunity requirement. The 
Department believes that the general 
approach of requiring at least three 
diversified investment alternatives with 
materially different risk and return 
characteristics will better serve the 
needs of both plant sponsors and 
participants and beneficiaries than 
would an approach which attempts to 
specify particular investment 
alternatives which are necessary to 
constitute a broard range of 
investments. 

Similarly, several commentators 
indicated that the standards contained 
in paragraph (b)(3)(i)(B) for the minimum 
of three broad range investment 


*• Even If a plan offers a diverse portfolio of 
investments in each of the investment alternatives, 
it may not meet the general diversification standard 
of the final regulation. For example, a plan may fail 
to provide a participant or beneficiary an 
opportunity to diversify his account if all of the 
available investment alternatives relate to one 
industry 


alternatives are vague and difficult to 
apply, and urged the Department to 
include examples in the final regulation 
of combinations of investment 
alternatives which meet the risk and 
return criteria of the regulation. The 
final regulation is intended to give plan 
sponsors broard latitude in developing 
combinations of investment alternatives 
which meet the broard range 
requirement. For this reason, the 
Department is concerned that providing 
examples of combinations of investment 
alternatives which meet the broad range 
requirement may be construed as an 
endorsement by the Department of such 
combinations of investment alternatives 
and thereby serve, directly or indirectly, 
to limit the flexibility in plan design 
intended by the regulation. Therefore, 
the Department has not adopted this 
suggestion. 

Two commentators raised the 
question of whether employer securities 
may be one of the minimum of three 
broad range investment alternatives. 
Inasmuch as employer securities would 
not themselves represent a diversified 
investment alternative, as required by 
paragraph (b)(3)(i)(B)(/). employer 
securities or a fund of such securities 
could not be used as one of the 
investment alternatives intended to 
satisfy the broad range of investments 
requirements of the regulation. 

A number of commentators asserted 
that the t>T)es of restrictions often 
contained in fixed rate investment 
contracts issued by banks and insurance 
companies should not cause the 
contracts to fail to qualify as one of the 
minimum of three diversified categories 
of investments required by paragraph 
(^)(3)(i)(B]. The commentators 
mentioned a number of different types 
of restrictions, including ’’equity wash” 
restrictions, prohibitions on direct 
transfers from such investment 
contracts to competing fixed income 
funds, requirements that Investments in 
contracts remain for a certain minimum 
period, and a fee or charge for pre¬ 
maturity redemption or a market value 
adjustment for suspension of a contract. 
An “equity wash” restriction is one 
which requires that transfers to and or 
from a fixed rate investment contract be 
made through an equity fund where the 
funds must remain for a specified period 
of time. 

There is nothing in the regulation 
which would specifically preclude 
offering a bank (or similar institution) or 
insurance company fixed rate 
investment contract as one of the 
investment alternatives intended to 
satisfy the broad range requirement 
merely because such contract imposes 
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fees or charges for premature 
withdrawis, provided that« as noted 
earlier, such fees or charges are 
reasonable in light of the investment 
end are not so substantial as to have the 
effect of depriving participants and 
beneficiaries of the opportunity to 
exercise meaningful control over such 
investment. To the extent that any 
investment alternative intended to 
satisfy the broad range requirement of 
the regulation contained restrictions that 
would effectively limit the ability of a 
participant or beneficiary to give 
investment instructions at least once 
within any three month period with 
respect to transfers between the core 
investment alternatives, the plan would 
fail to satisfy the requirements of 
paragraph (b)(2)(ii)(CK^h Thus, an 
equity wash or similar restriction on any 
core investment alternative, such as a 
fixed rate investment contract which 
would serv’e to preclude direct transfers 
from the core investment alternative to 
any of the other core investment 
alternatives meeting the requirements of 
paragraph (b)(2)(ii)(C)(7) would prevent 
the investment alternative with such a 
restriction from serving as one of the 
core Investment ahematives. However, 
there is nothing in the regulation which 
would preclude an investment 
alternative with an ‘‘equity wash** or 
similar restriction from being offered as 
an investment alternative in addition to 
the core investment alternatives. The 
mere fact that an “equity wash** 
restriction may require participants to 
transfer assets from such a non-core 
investment alternative into an equity 
fund, which is offered as one of the core 
inv^tment alternatives, would no! in 
and of itself affect a plan's status as an 
ERISA section 404(c) plan, or the 
availability of section 404(c) relief with 
respect to transactions involving the 
non-core investment alternative. An 
ERISA section 404(c) plan must, 
however, permit any assets transferred 
from the non-core investment 
alternative pursuant to an equity wash 
or similar restriction to a core equity 
fund to be transferred to and from the 
other core alternatives as frequently as 
are other assets in the core equity fund, 
and, in no event, less frequently than 
once within any three month period. 

(See the general volatility rule in 
paragraph (b)(2)(ii)(C] and the three 
month minimum rule in paragraph 
(b)(2){ii)(CM7).) 

Two commentators requested 
clarification that the requirement in 
paragraph (b)(3)(i)(B)(7) (designated 
(^)(3)(iHB)(2) in the final regulation) that 
each of the categories of investments 
have materially different risk and return 


characteristics does not require a 404(c) 
plan to offer either a very conservative 
or a very risky investment alternative. 
The Department notes that paragraph 
(b)(3)(i)(B)(2) of the final regulation 
merely requires that each of the 
categories of investments have 
materially different risk and return 
characteristics, without specification as 
to the nature of the risks. Paragraph 
(b)(3)(i)(B)(J) does, however, require, for 
purposes of the broad range of 
investment alternatives requirement, 
that the available investment 
alternatives enable participants and 
beneficiaries to achieve a portfolio with 
aggregate risk and return characteristics 
at any point within the range “normally 
appropriate for the participant.’* 

A number of commentators indicated 
that the language of paragraph 
(b)(3)(i)lB)(.?) of the proposal 
(redesi^ated (b)(3)(i)(B)(4) in the final 
regulation) should be clarified. This 
paragraph required that each of the 
three investment categories intended to 
satisfy the broad range of investments In 
either of the other categories, tends to 
minimize the risk of a participant's 
portfolio at any given level of expected 
return. Several commentators made 
suggestions on how to modify the 
language, while others suggested that 
this provision should be deleted or, at a 
minimum, explained. In an effort to 
provide clarification, the language of 
paragraph fb)(3lti)(B)(J) of the proposal 
has been mo^fied to read: “each of 
which when combined with investments 
in the other alternatives tends to 
minimize through diversification the 
overall risk of a partidpant's or 
beneficiary's portfolio".*^ 

The Department believes that the 
criteria set forth in paragraph (b)(3)(i){B) 
reflect well established investment 
principles which are appropriate to the 
defining of a broad range of investment 
alternatives. The Department also 
believes that adoption of these 
principles provides plan sponsors the 
design flexibility necessary to 
accommodate changes in partidpant 
needs and changes in investment 
products and markets. Accoidingly. the 
Department has retained the criteria set 
forth in paragraph (b)(3)(i)(B), with the 
minor modifications discussed above. 
The purpose of the broad range 
requirement is to enable partidpants 


The language in paragraph of the 

proposal stated: ‘*fe}ach of which when combined 
with investments in either of the other categories 
lends to minimize the overall risk of a partidpant's 
or beneficiary's portfolio'*. This language Implied 
that a play may have only three core investment 
alternatives. The words "either of' were deleted to 
indicate that three is the minimum number of 
alternatives required by paragraph (b)(3)(iHB). 


and beneficiaries to achieve various 
levels on the risk and return spectrum 
while at the same time minimizing the 
risk presented by their portfolio through 
the allocation of the assets In their 
accounts. 

A. Diversification 

In addition to requiring that 
partidpants and benefidaries be 
provided a reasonable opportunity to 
choose from among at least three 
diversified investment categories, 
paragraph (b)(3)(i)(C) of the proposal 
required that E^SA section 404(c) plans 
provide participants and beneficiaries 
the opportunity to diversify the 
investments of that portion of their 
individual accounts with respect to 
which they are permitted to exercise 
control so as to minimize the risk of 
large losses, taking into account the 
nature of the plan and the size of 
participants' accounts. The proposal 
explained, in paragraph (b)(3)(ii). that 
where look-through investment vehicles 
are available as investment alternatives 
to partidpants or beneficiaries, the 
underlying investments of the look- 
through investment vehicle shall be 
considered in determining whether the 
plan satisfies the requirements of 
paragraph (b)(3)(i)(B) and paragraph 
(b)(3)(i)(C) (relating to diversification of 
investments).^* With regard to the 
diversification requirement contained in 
paragraph (b)(3)(i)(C), the Department 
recognizes that a participant may need a 
substantial amount of investment 
capital to achieve such diversification if 
Investment alternatives are limited to 
direct investment in individual 
instruments (such as common stocks, 
bonds, etc.). However, broad 
diversification may be achieved with a 
much amaller amount of capital where 
assets are held in the form of an 
undivided interest in a pool of broadly 
diversified investment instruments. 
Therefore, paragraph (b)(3)(iKC) of the 
final regulation stresses that where a 
plan provides the opportunity to invest 


** At it further explmined below, the concept of a 
"pooled Invettmenl fund" contaioed In the t9S7 
pfopotai wat expanded in the proposal to include 
invettments which do not permit (he investors to 
share in (he gains or losses of the undeHyrng assets 
of the investment vehicle. Thus, the investment 
vehicles defined in paragraph (ehl) are referred to 
in (he final regulation as "look thioagb iovestmant 
vehicles'* because of the treatment provided these 
vehicles under paragraph (bH3Kilk 'That provieton 
permits coasidsratiao of tlte uodeHying investments 
of these vehicles In determining whether the 
diversification requiramanta of paragraph (bU3)li) 
are met. Such designation is relevant to this 
regulation only and should not be read to imply (hat 
the underlying assets of such entities include plan 
assets. (See 20 CFR ) 2SiaS-lQl for plan asset rules 
regarding investment vehicles). 
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solely in individual investment 
instruments, such an opportunity will 
not meet the broad range requirement of 
paragraph (b)(3)(i) unless the portion of 
the account balance over which a plan 
participant or beneficiary is permitted to 
exercise control is large enough to 
permit diversification through that form 
of investment. Where such portion of the 
account balance of any participant or 
beneficiary is not sufficiently large, a 
plan can meet the requirements of 
paragraph (b)(3)(i) only by making 
available the opportunity to invest in 
look-through investment vehicles.*® Of 
course, a plan which permits a 
participant to invest his account assets 
in any available investment implicitly 
makes available all look-through 
investment vehicles and therefore would 
meet the requirements of paragraph 
(b)(3)(i) regardless of the account 
balances of the participants. 

One commentator requested that the 
Department clarify how frequently the 
underlying investments of look-through 
investment vehicles must be monitor^ 
for compliance with paragraphs 
(b){3)(i)(B) and (b)(3)(i)(C) of the 
regulation. The extent to which 
fiduciaries are required to monitor any 
designated investment will depend on 
the facts and circumstances of each case 
and vary from investment to investment, 
depending on. among other things, the 
degree of risk and the economic 
environment. 

B. Definition of “Look-Through 
Investment Vehicle** 

Paragraph (0(1) of the proposed 
regulation defined “look-through 
investment vehicle** as; (i) An 
investment company described in 
section 3(a) of the Investment Company 
Act of 1940, or a series investment 
company described in section 18(0 of 
the 1940 Act and the regulations 
thereunder.*® or any of the segregated 
portfolios of such companies: (ii) a 
common or collective trust fund or a 
pooled investment fund maintained by a 
bank, a bank deposit, or a guaranteed 


'* In this regard, a plan which is designed to be 
an ERISA 404(c) plan for all plan participants may 
fail to meet the ‘*broad range of Investment 
alternatives’* requirement because the investment 
alternatives offered by the plan would not permit 
those participants %vith small account balances to 
diversify their investments. In such circumstances, 
the plan would be considered an ERISA section 
404(c) plan solely %vith regard to those transactions 
which are directed by a participant or benefldary 
who may direct investment of an amount in his 
account which is large enough to permit broad 
diversification through the investment altematives 
offered by that plan, and only to the extent that ell 
other requirements of this regulation ivere met. 

17 CFR section 2'^ieF-Z. 


investment contract of a bank: (ill) a 
pooled separate account or a guaranteed 
investment contract or an insurance 
company qualified to do business in a 
stale; or (iv) any entity whose assets 
include plan assets by reason of a plan's 
investment in the entity. For purposes of 
the final regulation, paragraph (0 of the 
proposal has been redesignated 
paragraph (e). 

The types of vehicles encompassed 
within the definition of look-through 
investment vehicle were intended to be 
those for which the underlying assets 
could properly be considered in 
determining whether the diversification 
requirement of section 404(a)(lj(C) is 
met. In this regard, the Conference 
Report indicates at page 305 that a 
determination of diversification with 
regard to a plan investment in a mutual 
fund, a bank investment vehicle or 
insurance company contracts would be 
achieved through an examination of the 
underlying assets and investments of the 
bank or insurance company. Paragraph 
(e)(1) of the final regulation retains the 
definition of look-through investment 
vehicle contained in the proposal with 
minor modifications discussed below. 

As noted in the preamble to the 
proposal, in general, a determination of 
whether any particular investment 
vehicle comes within the definition of 
the term “look-through investment 
vehicle*’ is a factual determination and, 
thus, must be made on a case by case 
basis. However, the Department did 
note that group trusts as defined in IRS 
Rev. Rul. 81~1(X) would , at a minimum, 
meet paragraph (f)(l)(iv) of the 
definition (paragraph (e)(l)(iv) of the 
final regulation) since they are entities 
whose assets include plan assets by 
reason of a plan’s investment in them.** 
As such.they would be considered look- 
through investment vehicles for 
purposes of the regulation. 

Commentators on the 1991 proposal 
were concerned about the status under 
the regulation of employer-managed 
arrangements,** commonly referred to 
as “in-house funds”, and which, 
according to these commentators, are 
not typically considered to be entities 
separate from a plan’s trust As 
described, such arrangements, holding 


»* Thl* concept is described and clarified in the 
Department’s regulation at 29 CFR 25103-101. 51 FR 
41202 (November 13.1968). 

■* ERISA section 404(c) does not provide relief 
with respect to any section 406 violation which may 
occur based on a hduclary's choice of itself or a 
person or entity in whom It has an tnterest to 
provide services for the plan for a fee or other 
compensation, or based on a fiduciary’s limitation 
of investment altematives to include those managed 
by itself or its affiliates. 


plan assets, would constitute look- 
through investment vehicles pursuant to 
subparagraph (iv) of paragraph (e)(1). 
Other commentators were concerned 
about the status of other portfolios and 
subfunds which are not typically 
considered to be entities separate from a 
plan’s trust. These arrangements also 
would constitute look-through 
investment vehicles described in 
subparagraph (iv) if their assets contain 
plan assets pursuant to 29 CFR 2510.3- 
101 . 

Several commentators requested that 
the Department clarify whether the term 
“look-through investment vehicle” is 
applicable to certain arrangements 
involving fixed rate investment 
contracts and investment contract-type 
instruments and requested that, if not, 
the regulation be modified to include 
such investments. In this regard, 
commentators specifically mentioned 
“guaranteed investment contracts” 
funds, '’synthetic guaranteed investment 
contracts”, “immediate participation 
contracts" and “deposit administration 
contracts’*. In addition, several 
commentators urged the Department to 
amend the definition of look-through 
investment vehicle to include all 
insurance company general account 
products and annuity contracts. In 
general, the record does not contain 
sufficient information with respect to 
these contractual arrangements to 
permit the Department to make a 
determination as to whether and to 
what extent such contracts should 
constitute look-through investment 
vehicles for purposes of this regulation. 
However, the Department notes that 
funds of fixed rate investment contracts 
would appear to meet subparagraph (iv) 
of the definition of look-through 
investment vehicle because the 
contracts contained in the funds 
constitute plan assets. In addition, 
subparagraph (ii) of the definition of 
look-through investment vehicle, 
contained in paragraph (e)(1) of the final 
regulation, has been modified in the 
final regulation to indicate that, for 
example, fixed rate investment contracts 
issued by savings and loan associations 
are look-through investment vehicles for 
purposes of the regulation. Paragraph 
(e)(l)(ii) of the final regulation now 
reads: “(a) common or collective trust 
fund or a pooled investment fund 
maintained by a bank or similar 
institution, a deposit in a bank or similar 
institution, or a fixed rate investment 
contract of a bank or similar 
institution.** 
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3. The Special Rule for Designated 
Look-Through Investment Vehicles and 
Designated Investment Managers 

The proposed regulation included a 
special rule which would apply to plans 
which made available one or more 
designated look-through investment 
vehicles or one or more designated 
investment managers as investment 
alternatives. The proposal provided that 
a plan whose investment alternatives 
include any specified look-through 
investment vehicle or the right to 
appoint a designated investment 
manager is an ERISA section 404(c} plan 
only if. among other things, an 
independent plan fiduciary is required 
to designate the look-through investment 
vehicles or investment managers offered 
as investment alternatives. Tbe proposal 
included an exception to the special rule 
for designated lo^-through investment 
vehicles and investment managers for 
plans sponsored by entities described in 
section 3(38] of ERISA. The exception 
permitted such entities (without using an 
independent Hduciary) to designate 
themselves or an afTiliate as an 
available investment manager or 
designate a look-through investment 
vehicle managed by themselves or an 
affiliate as an available investment 
alternative under their own plans under 
certain limited circumstances. 

A number of commentators on the 
1991 proposal expressed the opinion that 
the requirement for an indep>endent 
fiduciary is unnecessary, since any 
fiduciary (independent or not) who 
selects a locdc-through investment 
vehicle or an investment manager must 
bear responsibility under the fiduciary 
responsibility provisions of ERISA to do 
so prudently and solely in the interest of 
participants and beneficiaries. 

After carefully reviewing the public 
comment on this matter, the Department 
has determined that the general 
fiduciary provisions are sufficient to 
ensure that the interests of plan 
participants and beneficiaries are 
protected. The Department emphasizes, 
however, that the act of designating 
investment alternatives (including look- 
through investment vehicles and 
investment managers) in an ERISA 
section 404(c) plan is a fiduciary 
function to which the limitation on 
liability provided by section 404(c) is not 
applicable. All of the fiduciary 
provisions of ERISA remain applicable 
to both the initial designation of 
investment alternatives and investment 
managers and the ongoing 
determination that such alternatives and 
managers remain suitable and prudent 
investment alternatives for the plan. 
Therefore the particular plan fiduciaries 


responsible for performing these 
functions must do so in accordance with 
ERISA. For the aforementioned reasons, 
paragraph (c) of the proposal has been 
deleted from the final regulation and the 
remaining paragraphs of the regulation 
have been redesignated. 

IV. The Independent Exercise of Control 

The Proposal 

In view of the transactional nature of 
the relief provided by section 404(c). the 
1991 proposal provided that a 
determination as to whether a 
participant or beneficiary has in fact 
exercised control must necessarily be 
made on a case by case basis, taking 
into account the relevant facts and 
circumstances. 

The proposal also stated that sections 
404(c)(1) and 404(c)(2) apply only where 
the participant*8 exercise of control has 
been independent. This is consistent 
with the Conference Report discussion 
of section 404(c).*^ In this regard, the 
proposal described certain factors that 
indicate the absence of independent 
control. These are: (1) Improper 
influence by a plan fiduciary or plan 
sponsor with respect to the transaction: 
(2) concealment from the participant or 
beneficiary by a plan fiduciary of 
material nonpubhe facts regarding the 
transaction that are known by the plan 
fiduciary, unless the disclosure of such 
information by the plan fiduciary to the 
participant or beneficiary would violate 
securities or banking laws; and (3) the 
legal incompetence of the participant or 
beneficiary where the plan fiduciary 
accepting his instructions knows him to 
be incompetent. 

Paragraph (d)(3) of the proposal 
(redesignated paragraph (c)(3) in the 
final regulation) also stated that where a 
participant or beneficiary exercises 
control over the assets in his account to 
engage in a sale, exchange or leasing of 
property, or a loan with a plan fiduciary 
or an aviate of such fiduciary, such 
exercise of control will not be 
“independent** (regardless of whether it 
meets the other requirements of the 
regulation) unless the terms of the 
transaction are fair and reasonable to 
the participant or beneficiary at the time 
of the transaction. A transaction will be 
deemed to be fair and reasonable to the 


•• Conference Report at 30S. 

With reepect to the third factor, the 
Department did not intend to impoee an afflmiative 
duty on the implemefiting fiduciary to aveivale a 
partietpant't or beiieficiary'e compalasca. However, 
the DepartiBftnt ia of the opinion that the 
implementins fiduciary ehould not be able to InvcAie 
eection 404(c) to avoid habUity for loeeae reeultins 
from the impriidenl inetructiona of a participant 
where the fiduciary has actual knowlads* ot euch 
incompetence. 


participiant or beneficiary if he pays no 
more than, or receives no less than, 
adequate consideration as defined in 
section 3(18) of the Act in connection 
with the transaction. These standards 
were adopted from established 
principles relating to the circumstances 
under which consent of a beneficiary of 
a trust will relieve a trustee from 
liabibty for breach of his fiduciary 
duties.** 

The Department points out that, for 
some instructions whicii would result in 
a direct or indirect transaction between 
an ERISA section 404(c) plan and a plan 
fiduciary or an affiliate of such a 
fiduciary who is also a plan sponsor or 
an affiliate of the sponsor, paragraph 
(d)(2)(ii)(E) provides that no relief is 
available under section 404(c). For other 
instructions which would result in such 
transactions, paragraph (dK2}(li)(E) 
provides that no relief is available 
unless certain conditions are satisfied. 

Paragraph (d)(4) of the proposed 
regulation (paragraph (c)(4) of the final 
regulation) contained a provision 
intended to clarify the effect of the 
independent exercise of control on the 
duties of plan fiduciaries. It stated that a 
fiduciary has no obligation to provide 
advice to a participant or beneficiary 
with respect to an investment made 
pursuant to the participant's or 
beneficiary's independent exercise of 
control under an ^ISA section 404(c) 
plan. The wording of paragraph (c)l4) of 
the final regulation has been modified to 
clarify that there is no obligation to 
provide investment advice at any time. 


^ Rettalemenl (Seoena) of Trusts •eclion 216 
(1959) provide*: 

Section 216. Consent of Beoeficiary 

(1) Except as staled in Subsections (2) and (3). a 
benefidary cannot hoW the trustee Hable for 
omisaioo of the trustee as a breach of truat if the 
benefidary prior lo or at th* time of the act or 
omission consented to It 

(2) Tbe consent of the bensficiary does not 
precJiide him from holding tbe trustee Hable for a 
breach of truat. if— 

(a) The beneficiary was under an incapadty at 
the time of such consent or of such act or omission: 
or 

(b) The beneficiary, when h* gave his cemsent. did 
not know of hia rights and of the materiaJ fads 
which the trustee did not reasonably believe that 
the bimefidary knear. or 

(c) Tba consanl of the benefidary was Induced by 
improper conduct of the truatae. 

(3) Where the trustee has an adverse Interest in 
the transaction, the consent of the benefidary does 
not preclude him frocn holding the Irualee liable for 
a breach of trust not only under the circumstances 
stated in Subsection (2). but also If the transactioo 
to which the benefidary consented involved a 
bargain which was not fair and reasonable 

See oho HI Scott, Trusts section 210 fSrd ed 
1967); Bogert, Trusts section 941 (2d ed. '160). 
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Comments 

The Department received substantive 
comment on several areas of paragraph 
(d) of the proposal, /.e.. improper 
influence by a plan fiduciary or the plan 
sponsor, disclosure of material 
information, the failure to provide for 
fiduciary relief in the absence of 
affirmative instruction, and the lack of 
an obligation to advise. 

One commentator asked for 
clarification regarding what constitutes 
improper influence within the meaning 
of proposed paragraph (d)(2)(i) 
(paragraph (c)(2)(i) of the final 
regulation). While the Department is not 
prepared to give specific examples, the 
question of whether there has been 
improper influence by a plan sponsor or 
fiduciary in a given situation is 
inherently factual in nature and can only 
be determined on a case by case basis, 
taking into account all surrounding facts 
and circumstances. 

A number of commentators urged the 
Department to either eliminate or clarify 
or narrow the scope of the disclosure 
requirement of paragraph (d){2)(ii) of the 
proposed regulation. In response to the 
concerns of the commentators, the 
Department has modified the disclosure 
requirement, now set forth in paragraph 
(c)(2)(ii) of the final regulation. As 
modified, paragraph (c}(2](ii] provides 
that a plan fiduciary must reveal 
material non-public information 
regarding the investment unless such 
disclosure to the directing participant or 
beneficiary would violate any provision 
of federal law or any provision of state 
law which is no preempted by the Act. 
The only exceptions to this disclosure 
requirement under the proposal were 
violations of securities or banking laws. 
The Department also notes that the 
regulation is not intended to require a 
plan fiduciary to disclose information to 
the general public. 

Two commentators expressed concern 
that paragraph (d)(4) of the proposed 
regulation might be interpreted to 
suggest that, in the case of a non-404(c) 
plan which provides for some degree of 
participant and beneficiary direction, 
there may be an affirmative duty to 
advise participants and beneficiaries. 
The Department notes that fiduciaries of 
a plan that is not a section 404(c) plan 
are not afforded the transactional relief 
from the ERISA fiduciary responsibility 
provisions provided by ERISA section 
404(c). A discussion of the duties of 
fiduciaries of non-404(c) plans is beyond 
the scope of this regulation. 

Absence of Affirmative Instruction 

A number of commentators on the 
1991 proposal requested that section 


404(c) relief be extended to certain 
situations where there is an absence of 
affirmative participant direction. Such 
relief was provided in the 1987 proposal 
if, among other conditions, amounts 
were invested in a **safe fund*’, which 
was required to be one of two 
specifically described vehicles— i.e,, an 
interest-bearing deposit in a bank or 
similar financial institution fully insured 
against loss by the United States or an 
agency of the United States, or a pooled 
investment fund, the assets of which 
consist solely of cash and securities 
issued or guaranteed by the United 
States or one of its agencies. This “safe/ 
default*' fund was not included in the 
proposal because commentators 
indicated that obtaining relief under an 
approach requiring that amounts be 
invested in the vehicles described in 
1987proposal would interfere with the 
operation of fixed rate investment 
contract alternative and that 
sponsors would rather retain fiduciary 
responsibility for contributions as to 
which participants and beneficiaries 
have not submitted instructions than 
avail themselves of the relief described 
in the proposal. Further, the comments 
and the statistical evidence submitted 
indicated that very few plans providing 
for direction by participants and 
beneficiaries offered the vehicles 
specified, and that for plans which did, a 
negligible amount of plan assets was 
directed into such, options. 

Some commentators on the 1991 
proposal favored a reinstatement of the 
1987 approach, modified to permit the 
use of other vehicles. Suggestions 
included: Any "safe** investment vehicle 
which is “designed to preserve principal 
and provide income and liquidity**, and 
adding to the types of vehicles included 
in the 1987 proposal money market 
mutual funds and bank collective 
investment funds. 

In view of the record indicating that 
the vehicles described in the 1987 
proposal would reduce flexibility in plan 
design and investments, in addition to 
the fact that such options were rarely 
offered or utilized when offered, the 
Department has decided not to reinstate 
a default option in the final regulation. 
Accordingly, the final regulation retains 
the approach of the 1991 proposal, 
pursuant to which plan fiduciaries will 
not be relieved of responsibility for 
investment decisions under an ERISA 
section 404(c) plan unless those 


** Commentators explained that the issuer of a 
fixed rate investment contract would view the 
described alternatives as c-ompeting vehicles, and 
that the availability of such a vehicle in a plan 
would result in a lowering of the return on the fixed 
rate investment contract 


decisions have affirmatively been made 
by participants and beneficiaries who 
have exercised independent control. In 
this regard, it should be noted that, as in 
any other type of ERISA-covered plan, 
fiduciaries of ERISA section 404(c) plans 
have a duty to provide for the 
investment of idle plan assets, and lack 
of participant direction will not absolve 
a fiduciary from such duties. The 
Department also notes that plan 
provisions providing for investments in 
the absence of an affirmative exercise of 
control may be followed only if the 
fiduciary determinations that following 
such provisions would not violate his 
fiduciary duties, including his duties 
under sections 404 and 406 of ERISA. 

Once a participant or beneficiary in a 
section 404(c) plan exercises 
independent control by giving 
investment instruction with respect to 
assets or future contributions, section 
404(c] relief will continue to be available 
with respect to that instruction as long 
as the participant or beneficiary 
continues to have the opportunity to 
exercise control over such assets and 
contributions. Consistent with this 
principle, it should be recognized that, 
until an affirmative instruction is given, 
there can be no relief under ERISA 
section 404(c). 

Finally, although the regulation 
requires an affirmative investment 
instruction from a participant or 
beneficiary in order for the relief 
provided by section 404(c) to be 
available, the final regulation also 
provides that a participant or 
beneficiary will be deemed to have 
exercised control with regard to the 
exercise of voting, tender and similar 
rights under the circumstances 
described in new subparagraph (ii) of 
paragraph (c)(1). Paragraph (c)(l)(ii) of 
the final regulation provides that, once 
404(c) relief is provided for an 
investment held in a participant's or 
beneficiary’s account as a result of the 
independent exercise of control within 
the meaning of paragraph (c) of this 
regulation, a participant or beneficiary 
will be deemed to have exercised 
control with respect to the incidents of 
ownership of such investment (i.e., 
voting, tender and similar rights) to the 
extent that: (1) The participant or 
beneficiary is provided a reasonable 
opportunity to give instruction with 
respect to such incidents of ownership, 
including the provision of the 
information described in paragraph 
(b)(2)(i)(B)(7)(/x), and (2) the participant 
or beneficiary has not failed to exercise 
independent control with respect to such 
incidents of ownership by reason of the 
circumstances described in paragraph 
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(c)(2)). The Department notes, however, 
that, because the right to tender is 
fundamental to the ability of a 
participant or beneficiary to exercise 
control over his investment in an 
investment alternative, notwithstanding 
the fact that the investment was itself 
the result of an exercise of control 
within the meaning of paragraph (c) of 
this section, if an opportunity to exercise 
the right to tender occurs with respect to 
the investment and such right is not 
passed through to the investing 
participant or beneficiary, the 
investment will cease to be considered 
to be held as the result of an exercise of 
control within the meaning of this 
section. 

Two commentators suggested that a 
participant or beneficiary should be 
considered to have made an affirmative 
instruction where the Summary Plan 
Description (SPD) discloses the 
investment alternative which is used 
when no affirmative instruction is 
received and where the participant or 
beneficiary signs an instruction form 
which notifies him of what will be done 
with money contributed to the plan if no 
instruction is received. The Department 
notes that a participant or beneficiary 
will not be considered to have given an 
affirmative instruction merely as a result 
of being apprised that certain 
investments will be made on his behalf 
in the absence of instructions to the 
contrary. On the other hand, a 
participant or beneficiary will be 
considered to have given afiirmative 
instruction where the participant or 
beneficiary signs an instruction form 
specifying how assets in his account will 
be invested if he has exercised 
independent control in fact within the 
meaning of paragraph (c) of this section 
with respect to such signature. In this 
regard, the Department notes that the 
form and manner in which investment 
alternatives are presented to 
participants and beneficiaries of a plan 
would be facts taken into consideration 
in determining whether a participant or 
beneficiary, in fact, exercised 
independent control in giving 
investment instructions. 

V. Effect of Independent Exercise of 
Control 

!n general. As provided in section 
404(c)(1). paragraph (e)(1) of the 
proposal (paragraph (d)(1) of the final 
regulation) stated that, if a participant or 
beneficiary of a 404(c) plan exercises 
independent control in the manner 
described in paragraph (d) of the 
proposal (paragraph (c) of the final 
regulation), such participant or 
beneficiary is not a fiduciary by reason 
of such exercise of control. The two 


primary effects of this provision are: (1) 
Because a participant or beneficiary is 
not a fiduciary, he would not violate the 
prohibited transaction provisions of 
Title 1 of ERISA if he exercises control 
over assets in his account to engage in a 
transaction with a party in interest; and 
(2) other fiduciaries generally would 
have no co-fiduciary liability under 
section 405 of the Act with respect to 
participant and beneficiary investment 
decisions under ERISA section 404(cl 
plans. 

With regard to other plan fiduciaries, 
section 404(c) provides that plan 
fiduciaries are relieved of liability for 
losses, or with respect to breaches of the 
requirements of Title 1. which "result** 
from a participant’s or beneficiary’s 
exercise of control over individual 
account assets. Thus, given the 
transactional nature of the relief 
provided by section 404(c), it is 
necessary to determine in any particular 
case whether alleged losses or 
violations resulted from participant's or 
beneficiary’s investment decision. 

It should be noted that, in following 
any particular participant’s or 
beneficiary’s instruction under a section 
404 (c)plan. a fiduciary is relieved of 
liability only with respect to the 
consequences to the account of the 
individual participant or beneficiary 
whose instruction he is following; that 
fiduciary is not, however, relieved of 
any fiduciary obligation he may owe to 
any other plan participant or 
beneficiary. The proposal illustrated the 
scope of the relief provided by section 
^(c) by giving an example which 
stated that, if a participant in an ERISA 
section 404(c) plan directs the 
investment ofa portion of his individual 
account in a bank-managed collective 
trust fund pursuant to an arrangement 
with the bank manager of the fund 
under which the manager will loan a 
portion of the fund’s assets to the 
participant’s cousin, who is a service 
provider to the plan, the fund manager 
may be relieved of liability with respect 
to losses sustained by the account of the 
directing participant by reason of 
section 404(c), but would not be relieved 
of liability with respect to any other 
plans or plan participants that have 
interests in the collective trust fund. 

Four commentators asserted that section 
404(c) was intended to further limit 
liability on the part of plan fiduciaries. 
After careful consideration, the 
Department has determined not to 
change the scope of the limitation of 
liability afforded by the regulation. 

The proposal stated that a fiduciary is 
relieved of responsibility only for the 
direct and necessary consequences of a 


participant's exercise of control.*’ 
Accordingly, if a participant gives 
investment instruction to a plan 
fiduciary, and, due to the imprudence of 
the fiduciary in carrying out the 
instructions, the participant suffers a 
loss, then the fiduciary is liable for such 
loss because it resulted from a breach of 
his duties as a fiojciary rather than 
from the participant’s exercise of 
control. 

Similarly, the preamble to the 
proposal stated that if a participant 
gives investment instructions that may 
be carried out in more than one way, 
and the fiduciary chooses a method of 
carrying out the instructions that results 
in a breach of his obligations as a 
fiduciary, then he is liable for any 
resulting losses because such losses 
would not be a necessary consequence 
of the participant’s exercise of control. 
Thus, if a participant directs a fiduciary 
to acquire certain securities, but does 
not specify the manner in which the 
acquisition is to be effected, and the 
fiduciary causes a party in interest to 
execute the transaction, the fiduciary 
would be liable with respect to the 
resulting prohibited transaction (unless 
an exemption is otherwise available) 
notwithstanding the participant’s 
exercise of control. Example 7 in 
paragraph (f) of the final regulation 
contains a similar illustration. 

Paragraph (e)(2)(iii) of the (proposal 
(d)(2)(iii) of the final regulation) also 
specifically stated that the individual 
investment decisions of an investment 
manager are not direct and necessary 
results of the participant’s designation 
of the investment manager or of 
investment in a pooled investment fund 
managed by the investment manager. 
However, the proposal also provided 
that this rule should not be construed to 


In this regard, the Department points out that 
the act of limiting or designating investment options 
which are intended to constitute all or part of the 
investment universe of an ERISA 404(c) plan is a 
fiduciary function which, whether achieved through 
Tiduciary designation or express plan language, is 
not a direct or necessary result of any participant 
direction of such plan. Thus, for example, in the 
case of look-through investment vehicles, the plan 
fiduciary has a fiduciary obligation to prudently 
select such vehicles, as well as a residual fiduciary 
obligation to periodically evaluate the performance 
of such vehicles to determine, based on that 
evaluation, whether the vehicles should continue to 
be available as participant investment options. 
Similar fiduciary obligations would exist in the case 
of an investment universe consisting of investment 
alternatives which are not look-through investment 
vehicles but which are speciftcally designated by 
plan nduciaries. In those situations where the 
ERISA section 404(c) plan by its own provisions 
limits the investment universe by designating 
specific investment alternatives which are not look- 
through investment vehicles, the plan fiduciary must 
comply with the requirements of ERISA section 
404(a)(1)(D 
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impose co-fiduciary liability on a 
fiduciary who would otherwise be 
relieved of liability under section 404(c). 
Thus, if a participant chooses an 
investment manager who imprudently ^ 
invests plan assets, the investment 
manager will not be relieved of liability 
because his imprudence is not a direct 
and necessary result of the participant's 
exercise of control. However, other plan 
fiduciaries would be relieved of liability 
under section 405. even if, for example, 
they had knowledge of the investment 
manager’s imprudence decisions. The 
preamble to the proposal explained that 
a fiduciary that designates an 
investment manager or pooled fund 
would, however, be required to take any 
known imprudence of the manager into 
account in determining whether to 
continue the designation of the 
manager.^** This paragraph has been 
retained in the final regulation, and 
examples 8, 9,10 and 11 in paragraph (f) 
of the final regulation illustrate these 
statements. 

Comments 

A number of commentators raised 
questions about liability on the part of 
both fiduciaries and participants and 
beneficiaries in 404(c) plans. One 
commentator asked for clarification that 
section 405 of EIRISA remains applicable 
to determinations of fiduciary liability in 
a 404(c) plan. Where a fiduciary is not 
relieved of co-fiduciary liability by 
reason of section 404(c)(2). section 405 
remains applicable, ^e examples 7 and 
8 in paragraph (f) of the final regulation. 

A question was asked about the 
possible results where a plan permits a 
fiduciary to decline to implement certain 
described instructions, but the fiduciary 
implements one of the described 
instructions. Under these circumstances, 
the plan fiduciary has discretion with 
respect to whether to implement the 
instruction, and would be responsible 
for exercising such discretion in a 
prudent manner (see ERISA section 
404(a)(1)(B)). If the fiduciary exercises 
his discretion in a prudent manner, he 
would be relieved of responsibility for 


** Thii provision, dealing with the individual 
investment decisions of an investment manager 
relates only to the scope of the relief provided by 
section 404(c)(21. and is not intended to create 
Hduciary duties which would not otherwise exist. 
Thus, even though the individual decisions of the 
investment manager of an investment company 
registered under the Investment Company Act of 
1940 would not be considered to "result" from a 
participant's decision to Invest in the investment 
company, the manager would have no liability 
under ERISA for any losses experienced by the 
mutual fund because mutual fund assets are not 
plan assets and. therefore, mutual fund investment 
advisers are excluded from the statutory definition 
of "fiduciary" in ERISA (see sections 3{21)(B) and 
401(bHt)of ERISA). 


the results of such decision under 
paragraph (d)(2) of the final 
regulation.^* Under paragraph (d)(1) of 
the final regulation, the directing 
participant or beneficiary would 
continue to be relieved of liability under 
section 404(c) whether or not the plan 
fiduciary acts prudently with respect to 
such instructions. 

1. Limitation on Liability of Plan 
Fiduciaries 

Paragraph (e)(2)(ii) of the 1991 
proposal (redesignated paragraph 

(d)(2)(ii) of the final regulation) 
contained four exceptions to the general 
rule regarding the relief provided to a 
fiduciary. Under these exceptions, a 
plan fiduciary would not be relieved of 
liability with respect to a participant's 
instructions whi^: (a) Would not be in 
accordance with the documents and 
instruments governing the plan; (b) 
would cause a fiduciary to maintain the 
indicia of ownership of any assesta of 
the plan outside of the jurisdiction of the 
district courts of United States (other 
than as permitted by section 404(b) of 
the Act); (c) would jeopardize the plan's 
tax qualified status under the Code; or 
(d) would result in a direct or indirect; 

(1) sale, exchange, or lease of property 
between a plan sponsor or any affiliate 
of the sponsor and the plan except for 
the purchase or sale of any qualifying 
employer security which meets the 
conditions of section 408(e) of ERISA 
and paragraph (e)(2)(ii)(D)(4) of the 
proposal (redesignated paragraph 

(d) (2)(ii)(E)(e) of the final relation), (2) 
loan to a plan sponsor or any affiliate of 
the sponsor. (3) acquisition or sale of 
any employer real property, or (4) 
acquisition or sale of any employer 
security, whether or not the transaction 
involved the employer, unless it meets 
the conditions of paragraph 

(e) (2)(ii)(D)(4) of the regulation 
(paragraph (d)(2)(ii)(E)(4) of the final 
regulation). 

The final regulation adds two 
provisions to paragraph (d)(2)(ii) to 
clarify the intent of the proposed 
regulation. First, as discussed earlier, 
instructions which could result in a loss 
in excess of a participant's or 
beneficiary's account balance have been 
moved from paragraph (b)(2)(iiKB) to 
clarify that a plan fiduciary would not 
be relieved of any liability resulting 
from implementing such instructions. 
Second, in response to a request for 


•• Of courte, if the instruction is one which is 
listed in paragraph (d)(2)(ii) of the final regulation, 
the limitation on fiduciary liability provid^ by 
section 404(c) contained in paragraph (d)(2)(i) of the 
regulation would be unavailable to the plan 
fiduciary pursuant to the provisions of that 
paragraph. 


clarification concerning the effect of 
implementing an instruction to purchase 
an interest in a plan sponsor-managed 
arrangement, often called in "in-house 
fund", subparagraph (E)(7) of paragraph 

(d) (2)(ii) has been modified to make 
clear that the relief provided by 
paragraph (d)(2)(i) of the regulation 
would not be unavailable to a plan 
fiduciary for implementing an 
instruction to purchase or sell any 
interest in a fund, subfund or portfolio 
managed by a plan sponsor or an 
affiliate of the sponsor merely because 
such an instruction may result in a 
direct or indirect sale or exchange of 
property between a plcm sponsor or an 
affiliate of the sponsor and the plan. 
However, the Department notes that the 
relief provided by paragraph (d)(2](i) of 
the regulation is inapplicable to any 
section 406 violation which may occur 
based on a fiduciary's designation of an 
affiliated entity as an available 
investment alternative under the plan. 

Paragraph (e)(2)(ii) of the proposal 
(paragraph (d)(2)(ii) of the final 
regulation) made the exceptions listed 
therein applicable only to plan 
fiduciaries. Thus, the effect of 
paragraphs (1) and (2) of paragraph (e) 
of the proposal was to provide that plan 
participants and beneficiaries who 
exercise independent control to instruct 
a fiduciary of an ERISA section 404(c) 
plan to engage in a transaction 
described in paragraph (e)(2)(ii) were, 
nonetheless, not fiduciaries by reason of 
such exercise of control. One 
commentator inquired whether the 
distinction between plan fiduciaries and 
participants and beneficiaries was 
intended. The distinction was intended. 
No changes have been made to these 
provisions in the final regulation. 

The Department received a number of 
comments relating to participant loans 
and employer securities. Ea^ of these is 
discussed below. 

A. Participant Loans 

As noted above, paragraph 

(e) (2)(ii)(D)(2) of the 1991 proposal 
provided that the relief from fiduciary 
liability provided under ERISA section 
404(c) does not extend to transactions in 
which assets of a participant's account 
are loaned to the plan sponsor or any 
affiliate of the plan sponsor. Paragraph 

(f) (4) of the proposal defined an 
"affiliate" of a person as including an 
employee of that person. Therefore, no 
relief from fiduciary liability was 
available under the 1991 proposal for 
loans of a participant's account assets to 
the participant. A number of 
commentators argued that 404(c) relief 
should be available for participant loans 
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which comply with the terms of ERISA 
section 408(b)(1). the statutory 
exemption for such loans. Several of the 
commentators indicated that the effect 
of giving 404(c) relief for such loans 
would be to obviate the need for a 
prudence determination as to the 
availability of these loans. 

Compliance with the conditions of 
section 408(b)(1) requires, among other 
things, that loans bear a reasonable rate 
of interest and are adequately secured. 
These and the other conditions of the 
statutory exemption require a plan to 
make determinations which are similar 
to prudence determinations. Therefore, 
including a provision in the final 
regulation which would extend section 
404(c) relief to participant loans would 
potentially undermine compliance with 
the conditions of the statutory 
exemption. Accordingly, the Department 
has decided not to extend relief under 
section 404(c) to such loans. The terms 
of paragraph (e)(2)(ii)(D)(2) of the 
proposal have been adopted in 
paragraph (d)(2)(ii)(E)(2) of the final 
regulation, without change. 

B. Employer Securities 

Paragraph (e)(2](ii)(D)(4) of the 1991 
proposal stated that the relief from the 
fiduciary responsibility provisions 
provided by section 404(c) of ERISA 
would extend to any participant 
instruction which, if implemented, 
would result in the acquisition or sale of 
any employer security unless certain 
conditions were met. The condition 
which elicited the most comments was 
the requirement that activities relating 
to the purchase, sale, and exercise of 
voting and similar rights with respect to 
such securities must be the 
responsibility of an independent 
fiduciary who carries out such activities 
on a confidential basis. The proposal 
provided that, for this purpose, a 
fiduciary is not independent if the 
fiduciary is affiliated with any sponsor 
of the plan. 

The Independent Fiduciary and 
Confidentiality Requirements 

A significant number of commentators 
argued that the independent fiduciary 
and confidentiality requirements of the 
proposal are unnecessary. Some of the 
commentators argue that the general 
rule in paragraph (d)(2)(i) of the 
proposed regulation (paragraph (c)(2)(i) 
of the final regulation), which states that 
no relief is available under section 
404(c) where a participant or beneficiary 
is subjected to improper influence by a 
plan fiduciary or the plan sponsor, 
provides sufficient protection. Other 
commentators argued that the fact that 
the burden of proving compliance with 


section 404(c) is on the person asserting 
applicability of the section, when« 
combined with all of the provisions of 
paragraph (d)(2), offered sufficient 
protection to participants and 
beneficiaries. 

A number of commentators stated 
that the independent fiduciary and 
confidentiality requirements should be 
limited to particular situations where 
the potential for undue influence is 
greatest, such as tender offers, exchange 
offers and contested board elections. 
Others stated that the requirements may 
be justified for all voting decisions. 

Many commentators argued that, in 
most or all situations, the regulation 
should permit internal administration of 
employer securities transactions as long 
as adequate safeguards with respect to 
confidentiality and insulation from 
improper influence are provided, with 
the burden of proving that 
confidentiality had been maintained 
being placed on the plan sponsor. In this 
regard, they stated that plan sponsors 
that had invested significant resources 
in establishing in-house plan 
administration should not be forced to 
choose between restructuring their plan 
administration and relief under section 
404(c) for investments in employer 
securities. 

The discussion in the Conference 
Room on section 404(c) expresses 
concern regarding participant-directed 
investments which may inure to the 
benefit of a plan sponsor and indicates 
that Congress expected that regulations 
under section 404(c) would impose 
stringent standards with respect to such 
investments. 

In this regard, the Department notes 
that it received over 32 written 
comments on the independent fiduciary 
and confidentiality requirements of the 
proposal, in addition to testimony at the 
public hearing. With the exception of 
one comment from a service provider 
who offers employer securities 
administrative services, there were no 
comments or testimony in support of the 
proposal's requirement for an 


The relevanl passage of the Conference Report 
states: 

•'The conferees expect that the (section 404(c)) 
regulations will provide for stringent standards with 
respect to determining whether there is an 
independent exercise of control where the 
investments may inure to the direct or indirect 
benefit of the plan sponsor since in this case 
participants might be subject to pressure with 
respect to investment decisions. (Because of the 
difTiculty of ensuring that there is independence of 
choice in an employer established individual 
retirement account, it is expected that the 
regulations will generally provide that sufficient 
individual control will not exist with respect to the 
acquisition of employer securities by participants 
and beneficiaries under this type of plan).** 

Conference Report at 305. 


independent fiduciary to handle all 
activities relating to the purchase, sale, 
and voting of employer securities. 
Virtually all of the comments on this 
aspect of the regulation expressed 
strong objection to the proposal's 
requirement for an independent 
fiduciary. These commentators argued 
that the final regulation should permit 
in-house administration of employer 
securities. The majority of these 
commentators indicated that internal 
safeguards can be established to ensure 
that participant investment information 
relating to employer securities is 
maintained on a confidential basis and 
that such safeguards should be required. 
The majority of commentators also 
recognized that there may be instances 
when the engagement of an independent 
fiduciary may be appropriate, but not 
with respect to every transaction 
involving employer securities. There 
were no comments which suggested that 
the establishment of internal plan 
procedures would be inadequate to 
ensure the confidentiality of participant- 
directed investments in employer 
securities. 

On the basis of these comments, the 
Department has determined to modify 
the conditions.under which 404(c) 
coverage would be extended to 
participant-directed investments in 
employer securities. In this regard, the 
final regulation eliminates the 
requirement that an independent 
fiduciary must be responsible for 
activities relating to the purchase, sale 
and exercise of rights with respect to 
employer securities except in situations 
which involve a potential for undue 
employer influence. This condition has 
been replaced by a requirement that an 
ERISA section 404(c) plan have in place 
procedures designed to safeguard the 
confidentiality of information relating to 
the purchase, sale and holding and 
exercise of voting and similar rights 
with respect to such securities. Further, 
an ERISA section 404(c) plan must 
designate a plan fiduciary to monitor 
plan compliance with these procedures. 
These requirements are contained in 
paragraphs (d)(2)(ii)(E)(4)(w7)-{^^) of the 
final regulation. It should be noted that 
the confidentiality requirements of the 
final regulation are not limited to only 
purchases and sales of employer 
securities, but also apply to the holding 
of such securities by participants and 
beneficiaries. 

In addition to requiring that a 
designated plan fiduciary be responsible 
for monitoring compliance with the 
confidentiality procedures, paragraph 
{d)(2)(ii)(E)(4)(/x) of the final regulation 
requires that an independent fiduciary 
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be appointed to carry out activities 
relating to any situations which the 
designated plan fiduciary (i.e., the 
fiduciary responsible for monitoring the 
confidentiality procedures) determines 
have a potential for undue employer 
influence upon participants and 
beneficiaries. The Department agrees 
with the commentators who indicated 
that situations where the potential for 
undue employer influence may exist 
include tender offers, exchange offers 
and contested board elections. 

The Department believes that the 
aforementioned requirements for 
procedures to ensure confidentiality, for 
the designation of a plan fiduciary, who 
is responsible for monitoring compliance 
with such procedures, and for the 
appointment of an independent 
fiduciary when the designated plan 
fiduciary determines a potential for 
undue employer influence exists, when 
combined with the disclosure 
requirement of paragraph 
(b)(2)(i)(B)(7)(v///l, the other 
requirements in paragraph (d)(2) of the 
final regulation, and the general rule in 
paragraph (c) of the final regulation that 
the relief provided by section 404(c) is 
available only where a participant or 
beneficiary has exercised independent 
control in fact with respect to the 
investment of assets in his individual 
account, significantly limit the potential 
for undue influence by the employer. For 
purposes of subparagraph (/x), a 
fiduciary is not independent if the 
fiduciary is affiliated with any sponsor 
of the plan. The term ‘‘affiliate’* is 
defined in paragraph (e)(3) of the final 
regulation. 

One commentator inquired whether a 
bank which serves as the transfer agent 
for a plan sponsor's stock could be an 
independent fiduciary. In general, any 
party, including the transfer agent for a 
plan sponsor's stock, which is not an 
“affiliate" of the plan sponsor, as 
defined in paragraph (e)(3), may be an 
independent fiduciary for purposes of 
paragraph (d)(2)(ii)(4)(/x). However, 
whether any nomaffiliated party is 
capable of discharging his duties as an 
independent fiduciary solely in the 
interest of the plan's participants and 
beneficiaries and independently of the 
plan sponsor is a factual determination 
which must be made on a’case by case 
basis by the designated plan fiduciary 
responsible for appointing the 
independent fiduciary. Lastly, it should 
be noted that the appointment of an 
independent fiduciary is itself a 
fiduciary act governed by the provisions 
of sections 403 and 404 of ERISA. 


Publicly Traded Securities 

The requirements in paragraphs 
(e)(2)(ii)(D)(4) (/7yl and (/V) of the 
proposal that employer securities be 
publicly traded on a national exchange 
or other generally recognized market 
with sufficient frequency and in 
sufficient volume to assure prompt 
execution of buy and sell orders were 
proposed to ensure that participants can 
dispose of such securities in a public 
market which is not subject to the 
influence of the employer. These 
conditions, which have been retained in 
the final regulation in paragraphs 

(d) (2)(ii)(E)(4) (//7) and (/V), also limit the 
potential for overreaching by ensuring 
that participants have ready access to 
price quotations for the securities, as 
well as the ability to direct trades which 
will be promptly executed. 

The requirement in paragraph 

(e) (2)(ii)(D)(4)(/V) of the proposed 
regulation that employer securities for 
which 404(c) relief is available must be 
traded with sufficient frequency and in 
sufficient volume to assure that 
participant directions to buy or sell the 
security may be acted upon promptly 
and efficiently concerned a number of 
commentators. They urged the 
Department to permit plan fiduciaries to 
exercise discretion, while retaining 
404(c) relief, in timing the execution of 
participant instructions to buy and sell 
employer securities in order to minimize 
the impact on the market for the 
employer's securities. In this regard, the 
Department notes that the relief 
provided by section 404(c) is 
transactional in nature and applies only 
to the direct and necessary 
consequences of a participant's exercise 
of control. Therefore, a fiduciary who 
exercises discretion as to the timing of 
the execution of transactions in 
employer securities would be 
responsible under Part 4 of Title I of 
ERISA for the exercise of discretion in 
timing of the purchase or sale. 

Shareholder Information 

One commentator asked for 
clarification of the scope of the 
requirement in subparagraph (v) of the 
proposed regulation that information 
provided to shareholders of employer 
securities be provided to participants 
and beneficiaries with accounts holding 
such securities. Subparagraph (v). which 
is retained in the final regulation, 
requires that participants and 
beneficiaries receive all information 
provided to non-plan shareholders of 
employer securities. 


Pass-Through of Voting and Similar 
Rights 

Two commentators requested either 
clarification or elimination of the 
requirement in subparagraph [vi] of the 
proposal that voting and similar rights 
with respect to employer securities be 
passed through to participants and 
beneficiaries with accounts holding such 
securities. With regard to this 
requirement, the Department notes that 
the word “tender" has been added to 
subparagraph (vi) in the final regulation 
in order to clarify that tender rights with 
respect to employer securities must also 
be passed through. Similarly, the word 
“tender" has also been added to 
subparagraph (vii) of paragraph 
(d)(2)(ii)(E)(4) of the final regulation to 
indicate that information relating to the 
exercise of tender rights with respect to 
employer securities must be maintained 
in accordance with procedures designed 
to safeguard the confidentiality of such 
information. 

Subparagraph (v/) of the final 
regulation requires that all proxies be 
passed through to participants and 
beneficiaries. Further, if both 
information and voting, tender and 
similar rights are not passed through, no 
relief under this regulation would be 
available with respect to any 
transaction involving employer 
securities, including the acquisition, 
holding and sale of such securities. 
However, the Department notes that 
paragraph (c)(l)(ii) of the regulation 
provides that a participant or 
beneficiary will be deemed to have 
exercised control with respect to the 
incidents of ownership of an interest in 
any investment alternative held in his 
account as a result of the independent 
exercise of control if he has a 
reasonable opportunity to give 
instruction with respect to such 
incidents of ownership, and the 
participant or beneficiary has not failed 
to exercise control by reason of the 
circumstances described in paragraph 
(c)(2). Thus, where participants and 
beneficiaries have the opportunity to 
vote securities and the trustee of an 
ERISA section 404(c) plan has not 
received direction, the trustee generally 
has no obligation to vote securities 
which are held in the accounts of 
participants and beneficiaries as a result 
of the independent exercise of control.® ‘ 


As staled above, paragraph (c)(l)(ii) of the ftnal 
regulation requires that the participant or 
beneficiary not file to exercise control with respect 
to incidents of ownership by reason of the 
circumstances described in paragraph (c)(2). Thus, 
for example, a participant or beneficiary will not be 
deemed to have exercised control with regard to a 

Coni m lied 
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If the trustee does exercise voting rights 
in such cases, it would be responsible 
under Part 4 of Title I of ERISA for the 
exercise of such discretion. 

ConfidenUality Requirement 

A number of commentators perceived 
a conflict between the confidentiality 
requirement and the reporting 
requirement under section 16 of the 
Securities Exchange Act of 1934 (the *34 
Act). Under section 16 of the ’34 Act, 
officers, directors and ten percent 
beneficial owners of a company’s class 
of equity securities registered under the 
‘34 Act (“insiders”) are required to file 
reports wdth the SEC concerning their 
ownership of an transactions in any 
class of equity securities of the 
company. Insiders are required to file 
copies of these reports with the issuer 
(typically the plan sponsor), and the 
issuer is required to monitor these filings 
and disclose in Form IQ-K reports. Form 
N-SAR reports and proxy and 
information statements any violations of 
reporting requirements. Commentators 
urged the D^artment to either 
specifically exclude purchases and sales 
by persons covered by section 16 from 
the confidentiality requirement or clarify 
that compliance with the securities laws 
docs not cause plan fiduciaries to lose 
404(c) relief. The Department agrees that 
the confidentiality requirement would, if 
implemented, present the potential for 
the conflict described by the 
commentators. Accordingly, the final 
regulation contains an exception to the 
confidentiality requirement contained in 
subparagraph (v/V) of paragraph 
(d)(2)(ii)(E)(4) which permits disclosure 
as necessary to comply writh other 
Federal laws or state laws not 
preempted by the Act. 

Employer Stock Funds 

Several commentators requested 
clarification regarding the treatment 
under the regulation of employer stock 
funds, in which participants and 
beneficiaries receive units of interest. 
They stated that these funds are widely 
used, and were concerned that the 
regulation might be read to provide 
relief only where identified securities 
are allocated to the accounts of 
participants and beneficiaries. The final 
regulation does not preclude the use of 
such funds. However, the requirements 
of the regulation, including all of the 
requirements of paragraph 
(d)(2)(ii)(E)(^). remain applicable to 
transactions in units of interest in an 


proxy where he ie eobiected to improper infloenoe 
by a plan (tdociery or the plan eponeor with respect 
to the proxy. See paragrapb The tmalee 

may have an obligation to vote in this situation. 


employer stock fund. Therefore, the 
underlying securities in the fund must be 
traded with sufficient frequency and in 
sufficient volume to assure that 
participant and beneficiary instructions 
to buy or redeem units in the fund may 
be acted upon promptly and efficiently. 
Further, information provided to non¬ 
plan shareholders of employer 
securities, as well as voting, tender and 
similar rights with respect to the 
securities in the fund, must be passed 
through to participants and beneficiaries 
invested in the fund. Also, the fund must 
permit participants and beneficiaries to 
give investment instructions with a 
frequency appropriate to the anticipated 
volatility of the underlying securities. 

Qualifying Employer Securities 

A number of commentators asked that 
the regulation permit other types of 
qualifying employer securities to qualify 
under paragraph (e)(2)(ii)(D)(4) of the 
proposal (paragraph (d)(2)(ii)(E)(4) of 
the final regulation) for section 404(c) 
relief. One commentator asserted that 
convertible securities which have the 
same dividend and liquidation rights as 
publicly traded stock should be 
permitted. Another stated that non- 
publicly traded securities that are 
subject to put options should be 
included. Two stated that publicly 
traded partnership interests which are 
qualifying employer securities within the 
meaning of section 407(d)(5) should be 
permitt^. Finally, one argued that « 
404(c) relief should be available for all 
qualifying employer securities. 

The Department believes that, for 
purposes of 404(c) relief important 
protections are provided by the 
requirements relating to employer 
securities that such securities must be 
qualifying employer securities which are 
stock which is publicly traded with 
sufficient frequency and in sufficient 
volume to assure that participant and 
beneficiary instructions to buy or sell 
the securities may be acted upon 
promptly and efficiently. The 
commentators have not suggested 
alternate mechanisms which would offer 
similar protections. 

Therefore, the final regulation retains 
these conditions (with one modification) 
in paragraphs (d)(2)(ii)(E)(4) (/). (/7). (/iV). 
and (/V) (paragraphs (e)(2)(D)(4) (/), (//), 
(///), and (iV) of the proposal). However, 
because section 407(d)(5) of ERISA 
defines the term “qualifying employer 
security** to include certain publicly 
traded partnership interests, and 
because such securities are publicly 
traded, the Department has amended 
paragraph (d)(2)(iiKE)(4)(//) to include 
such publicly traded partnership 


interests which are equity interests. All 
of the requirements of paragraph 
ld)(2)(ii)(E)(4) are applicable to such 
partnership interests. For example, such 
partnership interests must be traded 
with sufficient frequency and in 
sufficient volume to assure that 
participant and beneficiary directions to 
buy or sell the interests may be acted 
upon promptly and efficiently. 

Effect of Failure to Comply 

A number of commentators asked for 
clarification that a plan which fails to 
comply with the requirements of 
paragraph {d)(2)(ii)(E)(4) loses section 
404(c) protection only for transactions in 
employer securities. A plan which 
otherwise qualifies as an ERISA section 
404(c) plan would not cease to be an 
ERISA section 404(c) plan merely 
because a particular non-core 
investment alternative offered under the 
plan (e.g., an employer security 
investment alternative) fails to meet the 
requirements for section 404(c) relief. 
Accordingly, to the extent that an 
employer security investment 
alternative fails to comply with the 
requirements of paragraph 
(d)(2){ii)(E)(4). the fiduciaries of a plan 
which otherwise meets the requirements 
of section 404(c) would lose section 
404(c) protection and would be 
responsible as fiduciaries only with 
respect to transactions involving the 
employer security investment 
alternative. Relief under section 404(c) 
for other investment alternatives would 
not be affected. 

2. Tax on Prohibited Transactions 

Paragraph (e)(3) of the proposal 
explained that the relief provided by 
section 404(c) of ERISA applies only to 
the provisions of part 4 of Title I of 
ERISA. There is no provision in the 
Internal Revenue C^e corresponding to 
section 404(c) of Title I. Thus, there is no 
statutory exemption from the excise 
taxes imp> 08 ed by the Code on 
prohibit^ transactions involving an 
ERISA section 404(c) plan. Moreover, 
the authority to grant administrative 
exemptions for section 404(c) 
transactions remains with the Treasury 
Department pursuant to the 
Reorganization Plan No. 4 of 1978. Thus, 
nothing in section 404(c) or the 
regulation would relieve a disqualified 
person from the taxes imposed with 
respect to prohibited transactions by 
section 4975 of the internal Revenue 
Code even though the transaction was a 
direct and necessary result of a 
participant's instructions. Two 
commentators expressed the opinion 
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that disqualified persons should be 
relieved of those taxes. 

Section 404(c) of ERISA expressly 
states that where a plan participant 
exercises control over his account assets 
in the manner contemplated by that 
section, no fiduciary with respect to that 
plan will be liable ‘‘under this part,** i.e., 
under Part 4 of Title I of ERISA. No 
similar relief is granted with respect to 
any other provision of law, including the 
Internal Revenue Code. Moreover, as 
explained in the preamble to the 
proposal, the Department has no 
authority to provide exemptive relief for 
a disqualified person*8 liability for the 
excise taxes imposed by section 4975 of 
the Code with respect to a transaction 
that results from a participant’s exercise 
of control. The Internal Revenue Service 
(the Service) has. however, informed the 
Department that interested parties who 
wish the Service to consider exemptive 
relief for participant>directed 
transactions with respect to which 
section 404(c) relief would be available 
under this final regulation, but which 
may nevertheless result in a prohibited 
transaction under section 4975 of the 
Code, should file an exemption request 
with the Service in accordance with 
Rev. Proc. 75-26,1975-2 C.B. 722. 

For the foregoing reasons, the 
provisions of paragraph (e)(3) of the 
proposal have been retained without 
modification as paragraph (d)(3) of the 
final regulation. 

VI. Reporting and Disclosure 

As with the proposal, the final 
regulation does not address the 
reporting and disclosure provisions of 
ERISA with respect to their applicability 
to ERISA section 404(c) plans. The 
Department invited comments in the 
proposal discussing the application of 
the existing reporting and disclosure 
requirements of ERISA to such plans 
and whether it would be appropriate for 
the Department to develop an 
alternative method of compliance under 
section 110 of ERISA for ERISA section 
404(c) plans. No coniments were 
received regarding this issue. Therefore, 
the final regulation does not address the 
reporting and disclosure provisions of 
ERISA. 

VII. Effective Date 

The 1991 proposal provided that the 
regulation would have been effective 
with respect to transactions occurring 
180 days after the date of publication of 
a final regulation. Many commentators 
expressed the view that the proposed 
effective date did not provide adequate 
time for modifying existing self-directed 
plans to conform with the regulation. 
Several commentators suggested a 


special effective date for collectively 
bargained plans. Other commentators 
suggested special effective dates or 
other provisions to accommodate plans 
with insurance company or bank fixed 
rate investment contracts entered into 
prior to the effective date of the 
regulation and which do not expire until 
a date subsequent to the effective date 
of the regulation. 

In order to provide existing 
participant directed plans more time to 
accommodate the provisions of the final 
regulation, the Department has extended 
the effective date of the final regulation. 
In this regard, the final regulation will 
generally be effective with respect to 
transactions occurring on or after the 
first day of the second plan year 
beginning after the date of publication of 
the final regulation. Further, in response 
to comments, the regulation provides for 
a special effective date for collectively 
bargained plans. For these plans, the 
regulation is effective for transactions 
occurring after the later of the date 
determined under the general rule or the 
date on which the last collective 
bargaining agreement terminates, 
determined without regard to any 
extension or renegotiation of such 
agreement which is ratified on or after 
October 13,1992. The Department 
believes that the extended effective 
dales will serve to accommodate many 
of the problems identified by the 
commentators. Moreover, the 
Department believes that, given the 
significant modifications contained in 
the final regulation, sponsors and 
fiduciaries will be able to conform to the 
requirements of the regulation in a 
shorter period of time than that which 
may have been required under the 1991 
proposal. Finally, the regulation 
provides that transactions occurring 
before the applicable effective date of 
the final regulation will be governed by 
section 404(c) of the Act without regard 
to the regulation. 

VIII. Regulatory Impact of the 
Regulation 

In the preamble to the 1991 proposal, 
the Department expressed the view that, 
as a result of the plan design flexibility 
afforded by the regulation, adoption of 
the proposal as a final regulation would 
have little, if any, impact, economic or 
otherwise, on the establishment and 
maintenance of participant directed 
individual account plans. In order to 
fully analyze the effect of the proposed 
regulation, however, the Department 
invited interested parlies to include with 
their comments information and data on 
questions relating to the following 
topics: Investment alternatives: 
frequency of investment direction. 


investments selected by participants; 
and administrative costa. The following 
discussion summarizes the questions 
posed by the Department and 
information received by the Department 
which addressed those questions. 

In general, information received by 
the Department in response to these 
questions supports the Department’s 
view that adoption of the proposed 
regulation would have little, if any. 
adverse impact on the establishment 
and maintenance of participant directed 
individual account plans. The 
Department believes, moreover, that to 
the extent that the regulation does have 
any impact, it will encourage the 
establishment and maintenance of 
participant-directed individual account 
plans by clarifying, through the 
establishment of general principles, the 
circumstances under which relief is 
afforded by section 404(c) of ERISA, 
while at the same providing plan 
sponsors with the plan design flexibility 
necessary to accommodate changes in 
the needs of plan participants and 
beneficiaries and changes in investment 
vehicles and markets. 

1 . Investment alternatives. The 
Department asked several questions 
relating to the number and types of 
investment alternatives offered in 
participant-directed plans, the number 
of plans offering competing interest- 
sensitive investment alternatives (such 
as a fixed rate investment contract 
issued by an insurance company or a 
bank—a “GIC” or *‘BIC’*—and a money 
market fund) and any conditions 
imposed with respect to transfers 
between such alternatives. The 
Department also asked about the effects 
that the proposed regulation might have 
on participants, investment alternatives 
and rates of return thereon, various 
industries, and the economy as a whole. 

Information received by the 
Department indicated that the vast 
majority of participant-directed plans 
offer specific combinations of 
investment alternatives, and that most 
currently offer at least three investment 
alternatives. According to information 
provided in the form of both surveys and 
comments, the most frequently offered 
investment alternatives were "GICs**, 
diversified equity fimds, employer stock 
funds, money market mutual funds, 
balanced funds, and bond funds. 

Commentators indicated that 
competing interest-sensitive investment 
alternatives (e.g., fixed rate investment 
contracts issued by banks, savings and 
loans or insurance companies and 
money market funds) were not 
uncommon. Where such competing 
investments were offered, comments 
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indicated that the majority of such plans 
did not permit direct transfers between 
the competing investment alternatives, 
but did allow indirect transfers provided 
that assets were first transferred into a 
third fund (often an equity fund) for 
some period of time, usually three to six 
months. Some commentators indicated 
that, if frequent opportunities for direct 
transfers between competing interest- 
sensitive investments were to be 
necessary for compliance with section 
404(c), rates of return on fixed rate 
investment contracts would be reduced. 
In this regard, the Department notes that 
the final regulation's three-month 
minimum transfer opportunity 
requirement applies only to the three 
core investment alternatives, and not to 
additional investment alternatives that 
may be offered by a plan. Thus, this 
problem is avoided if only one of the 
competing interest-sensitive investments 
is used as one of the three core 
alternatives. Furthermore, the preamble 
explains that an equity fund to which 
assets are required to be transferred 
(from a non-core interest-sensitive 
investment alternative) which permits 
transfers at least once within any three 
month period could itself serve as a core 
alternative if it meets the other 
requirements of the regulation. 

According to the information received, 
the types of investment alternatives 
generally offered did not seem to be 
affected significantly by plan size, 
although larger plans were somewhat 
more likely to offer more investment 
alternatives. Some commentators 
indicated that they would have to add 
investment alternatives in order to 
comply with the proposed regulation. A 
few commentators indicated that adding 
additional Investment alternatives 
would be costly to the plan and not 
important to participants. Although one 
commentator felt that the regulation 
might have a deleterious effect on the 
insurance industry, this did not appear 
to be the view of most insurance 
industry commentators. Another 
commentator stated that extra 
paperwork and administrative costs will 
be inefficient for the economy. While a 
few commentators suggested that the 
regulation would cause some plans to 
terminate and therefore have an adverse 
effect on coverage, those comments 
appeared to be based in large part upon 
a misunderstanding of section 404(c) of 
ERISA, which is not mandatory. 

2 . Frequency of transfer opportunities. 
The Department requested information 
with regard to how often participants 
are permitted to transfer between 
investment alternatives and how often 
they make transfers; what restrictions 


exist with regard to transfers; and the 
incremental costs of increasing transfer 
opportunities from two to three times a 
year and from three times a year to 
quarterly. The Department also asked 
who bears transfer costs, and what 
factors affect the types of restrictions 
that are placed on transfers. 

Responses indicated that a majority of 
participant-directed individual account 
plans permit quarterly or more frequent 
transfers. According to information 
received, quarterly or more frequent 
transfer opportunities were more 
common in plans with 500 or more 
participants and plans offering mutual 
fund investments. One large survey that 
broke down frequency of transfer 
opportunities by plan size found that 
approximately 46 percent of plans with 
250 or fewer participants, and also of 
plans with 250 to 500 participants, offer 
quarterly or more frequent transfer 
opportunities. According to this survey, 
between 53% and 69% of laiger plans 
offered quarterly or more frequent 
transfers. This information also showed 
that approximately 60% of the plans that 
did not permit quarterly or more 
frequent transfer opportunities allowed 
transfers on a semiannual basis. 
Comments consistently indicated that 
the majority of participants transfer 
much less often than they are permitted 
to under the plan. 

Conunents also indicated that 
restrictions on transfers vary widely. 
Commentators stated that most plans 
having competing Interest-sensitive 
investment alternatives do not allow 
direct transfers between such interest- 
sensitive alternatives. Others indicated 
that they restricted or did not permit 
transfers out of the employer stock fund 
or ESOP. Some plans reported that they 
offered more frequent opportunities to 
re-allocate new contributions than to 
transfer amounts already in the plan's 
investment alternatives. Comments 
indicated that many plans require 
changes in specific percentage 
increments, most often in increments of 
5% or 10%. While several commentators 
stated that their plans required transfers 
in increments of 25%. information 
included with another comment 
indicated that there was a movement 
among such plans to change to 10% 
increments. Only one commentator 
mentioned plans requiring transfer in 
increments larger than 25%. Some plans 
reported no transfer restrictions. Other 
commentators stated that their plans 
require that any changes be requested in 
writing a certain number of days before 
the effective date of a transfer. 

The Department received only two 
comments that specifically addressed a 


question regarding the incremental costs 
of increasing the frequency of 
investment direction opportunities from 
two to three times a year and from three 
to four times a year. These two 
commentators estimated cost increases 
of 30 and 50 percent for changing 
frequency of transfer opportunities from 
two to three times a year, and of 33 and 
60 percent, for increasing transfer 
opportunities from three to four times a 
year. Most commentators who 
attempted to answer this question stated 
that they did not know what additional 
costs would be incurred. 

A number of other commentators 
commented on the general issues of 
costs associated with the proposal’s 
requirements regarding frequency of 
transfer opportunity. While some 
indicated that they expected no 
additional costs or that any additional 
costs would be negligible or not unduly 
high, others stated that a quarterly or 
more frequent transfer opportunity 
requirement would impose significant or 
high additional costs, primarily due to 
more frequent valuations, and 
additional accounting and transfer costs. 
One of these commentators estimated 
that moving from annual to quarterly 
transfer opportunities would increase 
administrative costs by approximately 
200 percent to 250 percent. Others 
projected increases of varying amounts 
due to plan amendments and 
communication materials, transaction 
fees, and reprogramming of accounting 
systems. One plan projected savings as 
a result of changes it was making which 
were consistent with the proposed 
regulation. 

The extent to which additional 
administrative costs were expected to 
be incurred as a result of increasing the 
frequency of transfer opportunities 
appeared to vary depending upon the 
types of investment alternatives offered, 
the frequency with which they were 
valued and the size of the plan. The 
costs of moving to quarterly transfers 
appeared to be of greatest concern to 
smaller plans (200 or fewer participants) 
with investments that are not frequently 
valued, many of which indicated that 
they currently permit only semi-annual 
or annual transfers. Two commentators 
that provide services to smaller plans 
indicated that their fees would increase 
substantially due to increases in the 
number of investment alternatives to be 
accounted for. increased frequency of 
transfer opportunities, and increased 
administration of transfer activity. 
Several commentators also expressed 
concern that additional transfer 
opportunities would encourage plan 
participants to attempt to '’time” the 
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market, thereby reducing returns on 
their investments. 

Commentators indicated that, in 
general, all administrative costs 
associated with investment transfers 
(e.gM allocation costs] are borne by the 
plan sponsor. Operating costs are borne 
by the funds experiencing those costs 
(e.g. investment management fees), 
which in turn are allocated among 
participants investing in the fund. A few 
commentators stated that they 
anticipated that as plan-level 
administrative costs rise, some of the 
costs associated with transfers may be 
shifted from plan sponsors to 
participants, possibly in the form of 
transfer fees. 

3. Investments selected by 
participants. The Department asked 
about the value of assets in participant 
directed individual account plans; the 
percentage of assets invested in various 
types of investment alternatives and 
whether this varied by plan size or other 
factors; and what effect investment 
preferences of plan participants had on 
the investment alternatives offered. 

Information about the value of assets 
in participant directed individual 
account plans showed that these plans 
vary widely in asset size. None of the 
commentators attempted to provide 
information on what the total value of 
such assets might be. 

Comments on the percentages of 
assets invested in various types of 
investment alternatives varied widely 
but indicated that, in general, over half 
[approximately 50 to 70 percent] of all 
plan assets was invested in fixed rate 
investment contract-type funds. The 
next largest percentages (approximately 
10 to 50 percent] were reported to be in 
diversified equity funds or employer 
stock funds, followed by smaller 
percentages in balanced funds, money 
market mutual funds, government 
securities funds and other bond funds. 
The percentages of assets invested in 
various alternatives did not appear to 
vary much by plan size, but did seem to 
be affected by other factors. For 
example, commentators noted that some 
employers offer roatdiing contributions 
to participants investing in employer 
stock and/or restrict transfers out of the 
employer stock funds. Another 
commentator stated that its 401 (k) plan 
provided fewer investment options for 
amounts representing ‘'before-tax 
contributions" than for amotmts 
representing "after-tax contributions". 
Comments consistently indicated that 
participants tend to put the largest 
percentage of their account assets in 
what they perceive to be the safest 
investment alternatives. 


Comments indicated that the 
preferences of participants have little, if 
any. effect on investment alternatives 
offered by a plan, although some plans 
reported that they do take such 
preferences into consideration. Most 
who responded to this question stated 
that they generally select a set of 
investment alternatives that meet 
employee needs and that give 
participants distinct choices in terms of 
risk and return. One commentator noted 
that plans of law firms and medical 
partnerships were more likely to reflect 
participant preferences than plans of 
other employers, and that participants in 
these plans tended to be more risk 
tolerant. 

4. Administrative costs. Information 
was requested on what, if any, increases 
in administrative costs would result 
from requiring a minimum of three 
diversified investment alternatives 
having different risk and return 
characteristics and to what these costs 
would be attributable. The Department 
also asked how plan size would affect 
these administrative costs, and to what 
extent any increases in administrative 
costs attributable to plan changes 
required to accommodate the re;gulation 
would outweigh the benefits of limiting 
fiduciary liability. Finally, the 
Department asked what coat savings 
would be attributable to limiting 
fiduciary liability. 

Several commentators indicated that 
they would have no additional costs as 
a result of meeting the three diversified 
investment alternatives requirement, or 
that any such costs would be nominal. 
As mentioned earlier, a few 
commentators stated that adding 
additional investment alternatives 
would be costly. Further, several others 
indicated that plans needing to add 
investment alternatives to their plans 
will incur some additional 
administrative expense in connection 
with selection of managers, 
recordkeeping, monitoring the 
experience of the added alternatives 
and effecting transfers. One 
commentator estimated the additional 
costs associated with the estaMishment 
and maintenance of one additional 
investment alternative to be 
approximately 15 percent of the plan’s 
administrative costs for a typical plan 
with three investment alternatives 
including an employer stock fund. 

Commentators indicated that 
administrative costs for small plans tend 
to be larger as a percentage of assets 
than they are for larger plans, because 
of economies of scale. In general, 
however, the requirement of a minimum 
of three diversified investment 


alternatives with different risk and 
return characteristics did not, in and of 
itself, cause a great deal of concern 
among commentators about costs. 
Rather, commentators were more 
concerned by additional administrative 
costs incurr^ in connection with 
complying with the requirements of the 
proposed regulation regarding frequency 
of transfer opportunities, as well as its 
requirements that an independent 
fiduciary designate ‘look-through 
investment vehicles" which are 
managed in-house, and that an 
independent fiduciary be retained for 
plan administration m plans desiring 
section 404(c] protection for employer 
stock funds. 

In response to the Department’s 
inquiry into whether cost savings would 
be attributable to limiting the liability of 
the plan fiduciaries, some commentators 
stated that any such cost savings are 
uncertain. Otl»rs indicated that there 
would be no cost effect. The Department 
also asked to what extent any increases 
in administrative costs attributable to 
plan changes required to accommodate 
the regulation would be outweighed by 
the benefits attributable to limiting the 
liability of plan fiduciaries. The 
Department received a wide variety of 
responses to this question. Some 
commentators stated tiiat any increased 
compliance costs would be more than 
outweighed by the benefits of the 
limitation on liability. Others stated that 
the costs and benefits of the regulation 
represented a modest trade-off or that 
the benefits were somewhat outweighed 
by the additional costs that would be 
incurred to comply. Many commentators 
indicated that they did not know 
whether any increases in costs would be 
outweighed by the benefits of limiting 
the liability of plan fiduciaries. A few 
commentators expressed the view that 
the regulation docs little to limit the 
liability of plan tiduciaries, and some 
comentators stated that tiie costs of 
compliance with the proposed regulation 
would not be outweighed by its 
limitation of the liability of the plan 
fiduciaries. Other commentators 
mentioned other benefits of the 
regulation, such as the ability of plan 
participants to exercise greater control 
over their investments. 

The Department notes that several 
modifications have been made in the 
Hnal regulation to accommodate 
concerns expressed by commentators 
about administrative costs. As noted in 
the discussion of the final regulation 
elsewhere in this notice, the Department 
has substantially curtailed or eHminated 
the requirements that were of most 
concern to commentators. For example. 
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the Department eliminated the 
requirement that an independent 
fiduciary must be responsible for 
activities relating to the purchase, sale, 
and exercise of rights with respect to 
employer securities, except for 
situations which a designated plan 
Hduciary determines involve a potential 
for undue employer influence, such as 
tender offers or contested board of 
directors elections. 

Paragraph (c) of the proposal, which 
contained the requirement that an 
independent fiduciary designate any 
designated look-through investment 
vehicles and investment managers was 
also eliminated from the final regulation. 

Technical Revisions 

Pursuant to recent amendments to the 
rules for publication of the Office of the 
Federal Register, this final regulation 
contains an amendment of the authority 
citation for part 2550 of chapter XXV of 
title 29 of the Code of Federal 
Regulations. 

Executive Order 12291 Statement 

The Department has determined that 
this final regulatory action would not 
constitute a "major rule" as that term is 
used in Executive Order 12291 because 
the action does not result in: an annual 
effect on the economy of $100 million; a 
major increase in costs or prices for 
consumers, individual industries, 
government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Regulatory Flexibility Act Statement 

The Department has determined that 
this regulation would not have a 
significant economic impact on small 
entities. While small plan sponsors that 
want to take advantage of the relief 
provided by this regulation may need to 
amend their plans in order to meet the 
requirements necessary to obtain relief 
under the regulation, no small entity is 
required to amend its plan under the 
regulation. Thus, unless a small entity 
voluntarily decides to modify its plan, 
this regulation would not impose any 
increased burden on small entities that 
sponsor pension plans that conform with 
ERISA generally. Although it would not 
be appropriate to provide simplified 
requirements for small entities under the 
regulation, it should be noted that in 
response to public comments the burden 
associated with plan amendments 
necessary to obtain relief has been 


reduced for all plan sponsors regardless 
of size. 

Paperwork Reduction Act Statement 

This regulation is not subject to 
section 3504(h) of the Paperwork 
Reduction Act, 44 U.S.C. 3504(h), since it 
does not involve the collection of 
information from the public. 

Statutory Authority 

The final regulation set forth herein is 
issued pursuant to sections 404(c) (Pub. 

L. 93-406, 80 Stat. 877. 29 U.S.C. 1104) 
and 505 (Pub. L. 93-406, 88 Stat. 094, 29 
U.S.C. 1135) of the Act and under 
Secretary of Labor's Order No. 1-87. 

List of Subjects in 29 CFR Part 2550 

Employee benefit plans. Employee 
Retirement Income Security Act, 
Employee stock ownership plans. 
Exemptions, Fiduciaries. Investments, 
Investments foreign. Party in interest. 
Pensions, Pension and Welfare Benefit 
Programs Office, Prohibited 
transactions. Real estate, Securities, 
Surety bonds. Trusts and Trustees. 

In view of the foregoing the 
Department proposes to amend part 
2550 of chapter XXV of title 29 of the 
Code of Federal Regulations as follows: 

PART 2550—RULES AND 
REGULATIONS FOR FIDUCIARY 
RESPONSIBILITY 

1 . By revising the authority citation for 
part 2550 to read as set forth below and 
the authority citations following all the 
sections in part 2550 are removed. 

Authority: 29 U.S.C. 1135. 

§ 2550.401^1 also issued under sec. 102, 
Reorganization Plan No. 4 of 1978 (43 FR 
47713, Oct. 17.1978), effective December 
31,1978 (44 FR 1065, Jan. 3.1979). 3 CFR. 
1978 Comp., 332. 

§ 2550.404C-1 also issued under 29 U.S.C. 

1104. 

$ 2550.407C-3 also issued under 29 U.S.C. 

1107. 

§ 2550.412-1 also issued under 29 U.S.C. 1112. 
S 2550.414b-l also issued under 29 U.S.C. 

1114. Secretary of Labor's Order No. 1- 
87. 

2 . By adding a new § 2550.404c-l to 
read as follows: 

§ 2550.404C-1 ERISA section 404<c) plans. 

(a) In General (1) Section 404(c) of the 
Employee Retirement Income Security 
Act of 1974 (ERISA or the Act) provides 
that if a pension plan that provides for 
individual accounts permits a 
participant or beneficiary to exercise 
control over assets in his account and 
that participant or beneficiary in fact 
exercises control over assets in his 
account, then the participant or 
beneficiary shall not be deemed to be a 


fiduciary by reason of his exercise of 
control and no person who is otherwise 
a fiduciary shall be liable for any loss, 
or by reason of any breach, which 
results from such exercise of control. 
This section describes the kinds of plans 
that are "ERISA section 404(c) plans." 
the circumstances in which a participant 
or beneficiary is considered to have 
exercised independent control over the 
assets in his account as contemplated 
by section 404(c). and the consequences 
of a participant's or beneficiary’s 
exercise of control. 

(2) The standards set forth in this 
section are applicable solely for the 
purpose of determining whether a plan 
is an ERISA section 404(c) plan and 
whether a particular transaction 
engaged in by a participant or 
beneficiary of such plan is afforded 
relief by section 404(c). Such standards, 
therefore, are not intended to be applied 
in determining whether, or to what 
extent, a plan which does not meet the 
requirements for an ERISA section 
404(c) plan or a fiduciary with respect to 
such a plan satisfies the fiduciary 
responsibility or other provisions of 
Title I of the Act. 

(b) ERISA section 404(c)plans-il) In 
general An "ERISA section 404(c) Plan" 
is an individual account plan described 
in section 3(34) of the Act that: 

(1) Provides an opportunity for a 
participant or beneficiary to exercise 
control over assets in his individual 
account (see paragraph (b)(2) of this 
section); and 

(ii) Provides a participant or 
beneficiary an opportunity to choose, 
from a broad range of investment 
alternatives, the manner in which some 
or all of the assets in his account are 
invested (see paragraph (b)(3) of this 
section). 

(2) Opportunity to exercise control (i) 
a plan provides a participant or 
beneficiary an opportunity to exercise 
control over assets in his account only 
if: 

(A) Under the terms of the plan, the 
participant or beneficiary has a 
reasonable opportunity to give 
Investment Instructions (in writing or 
otherwise, with opportunity to obtain 
written confirmation of such 
instructions) to an identified plan 
fiduciary who is obligated to comply 
with su^ instructions except as 
otherwise provided in paragraph 
(b)(2)(ii)(B) and (d)(2)(ii) of this section; 
and 

(B) The participant or beneficiary is 
provided or has the opportunity to 
obtain sufficient information to make 
informed decisions with regard to 
Investment alternatives available under 
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the plan, and inddents of ownership 
appurtenant to such investments. For 
purposes of this subparagraph, a 
participant or beneficiary will not be 
considmd to have suffidenl investment 
information unless— 

(r] The partidpast or beneficiary is 
provided by an identified plan fidudary 
(or a person or persons designated by 
the plan fiduciary to act on his behalf): 

(/) An explanation that the plan is 
intended to constitute a piaii described 
in section 404(c) of the Employee 
Retirement Income Security Act. and 
title 29 of the Code of Federal 
Regulations Section 2550.440cr-l. and 
that the fiduciaries of the plan may be 
relieved of liability for any losses which 
are the direct and necessary result of 
investment iastructiona given by such 
partidpant or beneficiary; 

(/7) A description of the investment 
alternatives available under the plan 
and. with respect to each designated 
investment alternative, a general 
description of the investment obiectives 
and risk and return characteristics of 
each such alternative, including 
information relating to the type and 
diversification of assets comprising the 
portfolio of the designed investment 
alternative; 

(///) Identification of any designated 
investment managers: 

(/V) An explanation of the 
circumstances under which participants 
and beneficiaries may give investment 
instructions and explanation of any 
specified limitations on such 
instructions under the terms of the plan, 
including any restrictions on transfer to 
or from a designated investment 
alternative, and any restrictions on the 
exercise of voting, lender and similar 
rights appurtenant to a partidpanfs or 
benefidary’s investment in an 
investment alternative: 

(v) A description of any transaction 
fees and expenses which affect the 
partidpant’s or bcnefidarys accoimt 
balance tn connection with ptirchases or 
sales of interests in investment 
alternatives(e.g., commissions, sales 
load, deferred sales charges, redemption 
or exchange fees); 

(v/) The name, address, and phone 
number of the plan fiduciary (and, if 
applicable, the person or persons 
designated by the plan fiduciary to act 
on his behalf) responsible for providing 
the information described in paragraph 
(b)(2){i)(B)(2) upon request of a 
partidpant or benefidary and a 
descri^ion of the information described 
in para^aph (b){2){i)(BK-^ which may 
be obtained on request; 

(r//) In the case of plans which offer 
an investment alternative which is 
designed to permit a participant or 


beneficiary to directly or indirectly 
acquire or sell any employer secui^ 
(employer aecurity alternative), a 
description of the procedures 
established to provide for the 
confidentiality of information relating to 
the purchase, holding and sale of 
employer securities, and the exerdse of 
voting, tender and similar rights, by 
participants and beneficiaries, and the 
name, address and phone number of the 
plan fiduciary responsible for 
monitoring compliance with the 
procedures (see paragraphs 
(d)(2KiiKE)W and (/x) of this 

section); and 

[vjj/) In the case of an investment 
alternative which is subject to the 
Securities Act of 1933, and in which the 
participant or benefidary has no assets 
invested, immediately following the 
participant's or benefidaiys initial 
investment, a copy of the most recent 
prospectus provided to the plan. This 
condition will be deemed satisfied if the 
participant or beneficiary has been 
provided with a copy of such most 
recent prospectus immediately prior to 
the participant’s or benefidaiy's initial 
investment In such alternative; 

(/x) Subsequent to an investment in a 
investment aUemative, any materials 
provided to the plan relating to the 
exercise of voting, lender or similar 
rights which are inddental to the 
holding in the account of the partidpant 
or beneficiary of an owmership interest 
in such alternative to the extent that 
such rights are passed through to 
participants and beneficiaries under the 
terms of the plan, as well as a 
description of or reference to plan 
provisions relating to the exercise of 
voting, tender or similar rights. 

(2) The partidpants or benefic^try is 
provided by the identified plan fkkidary 
(or a person or persons designated by 
the plan fiduciary to act cn his behalf), 
eithn directly or upon request, the 
following mfoimafian, whkii shall be 
based on the Latest information 
available to the plan: 

(i) A description of the annual 
operating expenses of each designated 
investment alternative (e.g.. investment 
management fees, administrative fees, 
transaction costs) which reduce the rale 
of return to participants and 
beneficiaries, and the aggregate amount 
of such expenses expressed as a 
percentage of average net assets of the 
designated investment alternative; 

(;7) Copies of any prospectuses, 
financial statements and reports, and of 
any other materials relating to the 
investment alternatives available tmder 
the plan, to the extent sudfi mformation 
is provided to the plan; 


(///] A list of the assets comprising the 
portfolio of each designated investment 
altenaive which constitute plan assets 
within the meaning of 29 CFR 2510.3- 
101 , the value of each such asset (or the 
proportion of the investment alternative 
which it comprises), and. with respect to 
each such asset which is a fixed rate 
investment contract issued by a bank, 
savings and loan association or 
insurance company, the name of the 
issuer of the contract, die term of the 
contract and the rate of return on the 
contract; 

(jV) faifbnnation concerning the value 
of shares or units m designated 
investment alternatives available to 
participants and beneficiaries under the 
plan, as well as the past and current 
investment performance of such 
alternatives, determined, net of 
expenses, on a reasonable and 
consistent basis; and 

(v) Information concemiqg the value 
of shares or units in designated 
investment alternatives held in the 
account of the participant or beneficiaiy. 

(ii) A plan does not fail to provide an 
opportunity for a participant or 
beneficiary to exercise control over his 
individual account merely because it— 

(A) Imposes charges for reasonable 
expenses. A plan may ^aige 
participants' and beneficiaries* accounts 
for the reasonable expenses of cariying 
out investment instrnctions, provided 
that procedures are established under 
the p4an to periodically inform such 
participants and b^eficiaries of actual 
expenses incurred with respect to their 
respective individual accounts; 

(B) Permits a fiduciary to decline to 
impieiTyent investment instructions bf 
participants and beneficiaries. A 
fiduriar^' may dedine to implemen! 
participant and beneficiary instructions 
which are described at paragraph 
(dj(2](ii] of this section, as well as 
instructions specified in the plan, 
including instructions— 

[1] Which ivould result in a prohibited 
transaction described in ERiSA section 
406 or section 4975 of the Internal 
Revenue Code, and 

[2] Which would generate Income that 
would be taxable to the plan; 

(C) Imposes reasonable restrictions 
on frequency of investment instructions. 
A plan may impose reasonable 
restrictions on the frequency with which 
participants and beneficiaries may give 
investment instructions. In no event, 
however, is such a restriction 
reasonable unless, with respect to each 
investment alternative raa^ available 
by the plan, it permits participants and 
beneficiaries to ghre investment 
instructions with a frequency which is 
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appropriate in light of the market 
volatility to which the investment 
alternative may reasonably be expected 
to be subject, provided that— 

(/) At least three of the investment 
alternatives made available pursuant to 
the requirements of paragraph 
(b)(3)(i)(B) of this section, which 
constitute a broad range of investment 
alternatives, Permit participants and 
beneficiaries to give investment 
instructions no less frequently than once 
within any three month period; and 

[2)[i) At least one of the investment 
alternatives meeting the requirements of 
paragraph (b)(2)(ii)(C](l) of this section 
permits participants and beneficiaries to 
give investment instructions with regard 
to transfers into the investment 
alternative as frequently as participants 
and beneficiaries are permitted to give 
investment instructions with respect to 
any investment alternative made 
available by the plan which permits 
participants and beneficiaries to give 
investment instructions more frequently 
than once within any three month 
period; or 

(//■) With respect to each investment 
alternative which permits participants 
and beneficiaries to give investment 
instructions more frequently than once 
within any three month period, 
participants and beneficiaries are 
permitted to direct their investments 
from such alternative into an income 
producing, low risk, liquid fund, 
subfund, or account as frequently as 
they are permitted to give investment 
instructions with respect to each such 
alternative and, with respect to such 
fund, subfund or account, participants 
and beneficiaries are permitted to direct 
investments from the fund, subfund or 
account to an investment alternative 
meeting the requirements of paragraph 
(b](2)(ii)(C)(7) as frequently as they are 
permitted to give investment 
instructions with respect to that 
investment alternative: and 
(J) With respect to transfers from an 
investment alternative which is 
designed to permit a participant or 
beneficiary to directly or indirectly 
acquire or sell any employer security 
(employer security alternative) either 
{/) All of the investment alternatives 
meeting the requirements of paragraph 
(b)(2)(ii)(C)(7] of this section must 
permit participants and beneficiaries to 
give investment instructions with regard 
to transfers into each of the investment 
alternatives as frequently as 
participants and beneficiaries are 
permitted to give investment 
instructions with respect to the 
employer security alternative; or 
[ii] Participants and beneficiaries are 
permitted to direct their investments 


from each employer security alternative 
into an income producing, low risk, 
liquid fund, subfund, or account as 
frequently as they are permitted to give 
investment instructions with respect to 
such employer security alternative and, 
with respect to such fimd, subfund, or 
account, participants and beneficiaries 
are permitted to direct investments from 
the fund, subfund or account to each 
investment alternative meeting the 
requirements of paragraph 
(b)(2)(ii)(C)(7) as frequently as they are 
permitted to give investment 
instructions with respect to each such 
investment alternative. 

(iii) Paragraph (c) of this section 
describes the circumstances under 
which a participant or beneficiary will 
be considered to have exercised 
independent control with respect to a 
particular transaction. 

(3) Broad range of investment 
alternatives, (i) A plan offers a broad 
range of investment alternatives only if 
the available investment alternatives 
are sufficient to provide the participant 
or beneficiary with a reasonable 
opportunity to: 

(A) Materially affect the potential 
return on amounts in his individual 
account with respect to which he is 
permitted to exercise control and the 
degree of risk to which such amounts 
are subject; 

(B) Choose from at least three 
investment alternatives: 

(7) Each of which is diversified; 

[2) Each of which has materially 
different risk and return characteristics; 

(5) Which in the aggregate enable the 
participant or beneficiary by choosing 
among them to achieve a portfolio with 
aggregate risk and return characteristics 
at any point within the range normally 
appropriate for the participant or 
beneficiary; and 

(4) Each of which when combined 
with investments in the other 
alternatives tends to minimize through 
diversification the overall risk of a 
participant’s or beneficiary’s portfolio; 

(C) Diversify the investment of that 
portion of his individual account with 
respect to which he is permitted to 
exercise control so as to minimize the 
risk of large losses, taking into account 
the nature of the plan and the size of 
participants* or beneficiaries’ accounts. 
In determining whether a plan provides 
the participant or beneficiary with a 
reasonable opportunity to diversify his 
investments, the nature of the 
investment alternatives offered by the 
plan and the size of the portion of the 
individual's account over which he is 
permitted to exercise control must be 
considered. Where such portion of the 
account of any participant or 


beneficiary is so limited in size that the 
opportunity to invest in look-through 
investment vehicles is the only prudent 
means to assure an opportunity to 
achieve appropriate diversification, a 
plan may satisfy the requirements of this 
paragraph only by offering look-through 
investment vehicles. 

(ii) Diversification and look-through 
investment vehicles. Where look- 
through investment vehicles are 
available as investment alternatives to 
participants and beneficiaries, the 
underlying investments of the look' 
through investment vehicles shall be 
considered in determining whether the 
plan satisfies the requirements of 
subparagraphs (b)(3)(i)(B) and 
(b)(3)(i)(C). 

(c) Exercise of control. (1) In general. 
(i) Sections 404(c)(1) and 404(c)(2) of the 
Act and paragraphs (a) and (d) of this 
section apply only with respect to a 
transaction where a participant or 
beneficiary has exercised independent 
control in fact with respect to the 
investment of assets in his individual 
account under an ERISA section 404(c) 
plan. 

(ii) For purposes of sections 404(c)(1) 
and 4040(c)(2) of the Act and paragraphs 
(a) and (d) of this section, a participant 
or beneficiary will be deemed to have 
exercised control with respect to the 
exercise of voting, tender and similar 
rights appurtenant to the participant’s or 
beneficiary’s ownership interest in an 
investment alternative, provided that 
the participant’s or beneficiary’s 
investment in the investment alternative 
was itself the result of an exercise of 
control, the participant or beneficiary 
was provided a reasonable opportunity 
to give instruction with respect to such 
incidents of ownership, including the 
provision of the information described 
in paragraph (b)(2)(i)(B)(7)(yx) of this 
section, and the participant or 
beneficiary has not failed to exercise 
control by reason of the circumstances 
described in paragraph (c)(2) with 
respect to such incidents of ownership. 

(2) Independent control. Whether a 
participant or beneficiary has exercised 
independent control in fact with respect 
to a transaction depends on the facts 
and circumstances of the particular 
case. However, a participant’s or 
beneficiary’s exercise of control is not 
independent in fact if: 

(i) The participant or beneficiary is 
subjected to improper influence by a 
plan fiduciary or the plan sponsor with 
respect to the transaction; 

(ii) A plan fiduciary has concealed 
material non-public facts regarding the 
investment from the participant or 
beneficiary, unless the disclosure of 
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such information by the plan fiduciary 
to the participant or beneficiary would 
violate any provision of federal law or 
any provision of state law which is not 
preempted by the Act; or 

(iii) The participant or beneficiary is 
legally incompetent and the responsible 
plan fiduciary accepts the instructions of 
the participant or beneficiary knowing 
him to be legally incompetent. 

(3) Transactions involving a fiducia^. 
In the case of a sale, exchange or leasing 
of property (other than a transaction 
described in paragraph [d)(2)(ii)(E) of 
this section) between an roiSA section 
404(c] plan and a plan fiduciary or an 
affiliate of such a fiduciary, or a loan to 
a plan fiduciary or an affiliate of such a 
fiduciary, the participant or beneficiary 
will not be deemed to have exercised 
independent control unless the 
transaction is fair and reasonable to 
him. For purposes of this paragraph 

(c)(3), a transaction will be deemed to 
be fair and reasonable to a participant 
or beneficiary if he pays no more than, 
or receives no less than, adequate 
consideration (as defined in section 
3(18) of the Act) in connection with the 
transaction. 

(4) No obligation to advise. A 
fiduciary has no obligation under part 4 
of Title I of the Act to provide 
investment advice to a participant or 
beneficiary under an ERISA section 
404(c) plan. 

(d) Effect of independent exercise of 
control —(1) Participant or beneficiary 
not a fiduciary. If a participant or 
beneficiary of an ERISA section 404(c) 
plan exercises independent control over 
assets in his individual account in the 
manner described in paragraph (c). then 
such participant or beneficiary is not a 
fiduciary of the plan by reason of such 
exercise of control. 

(2) Limitation on liability of plan 
fiduciaries, (i) If a participant or 
beneficiary of an ELRISA section 404(c) 
plan exercises independent control over 
assets in his individual account in the 
manner described in paragraph (c), then 
no other person who is a fiduciary with . 
respect to such plan shall be liable for 
any loss, or with respect to any breach 
of part 4 of Title I of the Act. that is the 
direct and necessary result of that 
participant’s or beneficiary’s exercise of 
control. 

(ii) Paragraph (d)(2](i) does not apply 
with respect to any instruction, which if 
implemented— 

(A) Would not be in accordance with 
the documents and instruments 
governing the plan insofar as such 
documents and instruments are 
consistent with the provisions of Title I 
of ERISA: 


(B) Would cause a fiduciary to 
maintain the indicia of ownership of any 
assets of the plan outside the 
jurisdiction of the district courts of the 
United States other than as permitted by 
section 404(b) of the Act and 29 CFR 
2550.404b-l; 

(C) Would jeopardize the plan’s tax 
qualified status under the Internal 
Revenue Code; 

(D) Could result in a loss in excess of 
a participant’s or beneficiary’s account 
balance; or 

(E) Would result in a direct or 
indirect: 

(7) Sale, exchange, or lease of 
property between a plan sponsor or any 
affiliate of the sponsor and the plan 
except for the acquisition or disposition 
of any interest in a fund, subfund or 
portfolio managed by a plan sponsor or 
an affiliate of the sponsor, or the 
purchase or sale of any qualifying 
employer security (as defined in section 
407(d)(5) of the Act) which meets the 
conditions of section 408(e) of ERISA 
and section (d)(2)(ii)(E)(4) below; 

(2) Loan to a plan sponsor or any 
affiliate of the sponsor, 

(3) Acquisition or sale of any 
employer real property (as defined in 
section 407(d)(2) of the Act); or 

(4) Acquisition or sale of any 
employer security except to the extent 
that: 

(/) Such securities are qualifying 
employer securities (as defined in 
section 407(d)(5) of the Act); 

[ii] Such securities are stock or an 
equity interest in a publicly traded 
partnership (as defined in section 
7704(b) of the Internal Revenue Code of 
1986), but only if such partnership is an 
existing partnership as defined in 
section 10211(c)(2)(A) of the Revenue 
Act of 1987 (Public Law 100-203); 

(/ii*) Such securities are publicly 
traded on a national exchange or other 
generally recognized market; 

(/V) Such securities are traded with 
sufficient frequency and in sufficient 
volume to assure that participant and 
beneficiary directions to buy or sell the 
security may be acted upon promptly 
and efficiently: 

(v) Information provided to 
shareholders of such securities is 
provided to participants and 
beneficiaries with accounts holding such 
securities; 

(v/) Voting, tender and similar rights 
with respect to such securities are 
passed through to participants and 
beneficiaries with accounts holding such 
securities; 

(v/i) Information relating to the 
purchase, holding, and sale of securities, 
and the exercise of voting, tender and 
similar rights with respect to such 


securities by participants and 
beneficiaries, is maintained in 
accordance with procedures which are 
designed to safeguard the confidentiality 
of such information, except to the extent 
necessary to comply with Federal laws 
or state laws not preempted by the Act; 

[viii] The plan designates a fiduciary 
who is responsible for ensuring that: The 
procedures required under subparagraph 
(d)(2)(ii)(E)(4) (v/i*) are sufficient to 
safeguard the confidentiality of the 
information described in that 
subparagraph, such procedures are 
being followed, and the independent 
fiduciary required by subparagraph 
(d)(2)(ii)(E)(4)(/x) is appointed: and 

[ix] An independent fiduciary is 
appointed to carry out activities relating 
to any situations which the fiduciary 
designated by the plan for purposes of 
subparagraph (d)(2)(ii)(E)(4)(W/i*) 
determines involve a potential for undue 
employer influence upon participants 
and beneficiaries with regard to the 
direct or indirect exercise of shareholder 
rights. For purposes of this 
subparagraph, a fiduciary is not 
independent if the fiduciary is affiliated 
with any sponsor of the plan. 

(iii) The individual investment 
decisions of an investment manager who 
is designated directly by a participant or 
beneficiary or who manages a look- 
through investment vehicle in which a 
participant or beneficiary has invested 
are not direct and necessary results of 
the designation of the investment 
manager or of investment in the look- 
through investment vehicle. However, 
this paragraph (d)(2)(iii) shall not be 
construed to result in liability under 
section 405 of ERISA with respect to a 
fiduciary (other than the investment 
manager) who would otherwise be 
relieved of liability by reason of section 
404(c)(2) of the Act and paragraph (d) of 
this section. 

(3) Prohibited Transactions. The relief 
provided by section 404(c) of the Act 
and this section applies only to the 
provisions of part 4 of title I of the Act. 
Therefore, nothing in this section 
relieves a disqualified person from the 
taxes imposed by sections 4975 (a) and 
(b) of the Internal Revenue Code with 
respect to the transactions prohibited by 
section 4975(c)(1) of the Code. 

(e) Defintions. For purposes of this 
section: 

(1) Look-through investment vehicle 
means: 

(i) An investment company described 
in section 3(a) of the Investment 
Company Act of 1940, or a series 
investment company described in 
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section 18(f) of the 1940 Act or any of 
the segregated portfolios of such 
company; 

(ii) A common or collective trust fund 
or a pooled investment fund maintained 
by a bank or similar institution, a 
deposit in a bank or similar institution, 
or a fixed rate investment contract of a 
bank or similar institution; 

(iii) A pooled separate account or a 
fixed rate investment contract of an 
insurance company qualified to do 
business in a State; or 

(iv) Any entity whose assets include 
plan assets by reason of a plan's 
investment in the entity; 

(2) Adequate consideration has the 
meaning given it in section 3(18) of the . 
Act and in any regulations under this 
title; 

(3) An affiliate of a person includes 
the following: 

(i) Any person directly or indirectly 
controlling, controlled by. or under 
common control with the person; 

(ii) Any officer, director, partner, 
employee, an employee of an afniiated 
employer, relative (as defined in section 
3(15) of ERISA), brother, sister, or 
spouse of a brother or sister, of the 
person; and 

(iii) Any corporation or partnership of 
which the person is an officer director or 
partner. 

For purposes of this paragraph (e)(3), the 
term “contror* means, with respect to a 
person other than an individual, the 
power to exercise a controlling influence 
over the management or policies of such 
person. 

(4) A designated investment 
alternative is a specific investment 
identified by a plan fiduciary as an 
available investment alternative under 
the plan. 

(f) Examples, The provisions of this 
section are illustrated by the following 
examples. Examples (5) through (11) 
assume that the participant has 
exercised independent control with 
respect to his individual account under 
an ERISA section 404(c) plan described 
in paragraph (b) and has not directed a 
transaction described in paragraph 
(d)(2)(ii). 

(1) Plan A is an individual account plan 
described in section 3(34) of the Act. The plan 
states that a plan participant or beneficiary 
may direct the plan administrator to invest 
any portion of his individual account in a 
particular diversified equity fund managed by 
an entity which is not affiliated with the plan 
sponsor, or any other asset administratively 
feasible for the plan to hold. However, the 
plan provides that the plan administrator will 
not implement certain listed instructions for 
which plan fiduciaries would not be relieved 
of liability under section 404(c) (see 
paragraph (d)(2)(ii)). Plan pa^cipants and 


beneficiaries are permitted to give investment 
instructions during the first week of each 
month with respect to the equity fund and at 
any time with respect to other investments. 
The plan provides for the pass-through of 
voting, tender and similar rights incidental to 
the holding in the account of a participant or 
beneficiary of an ownership interest in the 
equity fund or any other investment 
alternative available under the plan. The plan 
administrator of plan A provides each 
participant and beneficiary with the 
information described in subparagraphs (/]. 
(//). (///). (yV). (k). (v/*) and (v/T) of paragraph 
(b)(2)(i)(B)(/) upon their entry into the plan, 
and provides updated information in the 
event of any material change in the 
information provided- Immediately following 
an investment by a participant or beneficiary 
in the equity fund, the plan administrator 
provides a copy of the most recent prospectus 
received from the fund to the investing 
participant or beneficiary. Immediately 
following any investment by a participant or 
beneficiary in any other investment alternative 
which is subject to the Securities Act of 1933, 
the plan administrator provides the participant 
or beneficiary with the most recent prospectus 
received from that investment alternative 
(see paragraph (bH2)(i)(B)(/)(Ky/7)). Finally, 
subsequent to any investment by a 
participant or beneficiary, the plan 
administrator forwards to the investing 
participant or beneficiary any materials 
provided to the plan relating to the exercise 
of voting, tender or similar rights attendant to 
ownership of an interest in such investment 
(see paragraph (b)(2)(i)(B)(l)(/x)). Upon 
request, the plan administrator provides each 
participant or beneficiary with copies of any 
prospectuaes. financial statements and 
reports, and any other materials relating to 
the investment alternatives available under 
the plan which are received by the plan (see 
paragraph (b)(2)(i)(BH<? H/il). Also upon 
request the plan administrator provides each 
participant and beneficiary with the other 
information required by paragraph 
(b)(2)(i)(BK21 with resist to the equity fund, 
which is a designated investment alternative, 
including information concerning the latest 
available value of the participant’s or 
beneficiary's interest in the equity fund (see 
paragraph (b)(2Ki)(BK^)(v)). Plan A meets the 
requirements of paragraphs (b)(2)(i)(B)(7) and 

( 2 ) of this section regarding the provision of 
investment information. 

Note: The regulation imposes no additional 
obligation on the administrator to furnish or 
make available materials relating to the 
companies in which the equity fund Invests 
(e.g., prospectuses, proxies, etc.). 

(2) Plan C is an individual accotmt plan 
described in section 3(34) of the Act under 
which participants and beneficiaries may 
choose among three investment alternatives 
which otherwise meet the requirements of 
paragraph (b) of this section. The plan 
permits investment Instruction with respect 
to each Investment alternative only on the 
first 10 days of each calendar quarter, l.e. 
January 1-10, April 1-10, July 1-10 and 
October 1-10. Plan C aatisfiea the condition 
of paragraph (bM2)(ii)(CMl) that initruction 
be permitt^ not leas froqueady than once 
within any three month period, since there is 


not any three month period during which 
consol could not be exercised. 

(3) Assume the same facts as in paragraph 
(f)(2). except that investment instruction may 
only be given on January 1. April 4. July 1 and 
October 1. Plan C is not an ERISA section 
404(c) plan because it does not satisfy the 
condition of paragraph (bK2j(ii)(CH7) that 
instruction be permitted not less frequently 
than once within any three month period. 
Under these facta, there is a three month 
period, e.g.. January 2 through April 1. during 
which control could not be exercised by 
participants and beneficiaries. 

(4) Plan D is an individual account plan 
described in section 3(34) of the Act under 
which participants and beneficiaries may 
choose among three diversified investment 
alternatives which constitute a broad range 
of investment alternatives. The plan also 
permits investment instruction with respect 
to an employer securities aitemative but 
provides that a participant or beneficiary can 
invest no more than 25% of his account 
balance in this aitemative. This restriction 
does not affect the availability of relief under 
section 404(c) inasmuch as It does not relate 
to the three diversified investment 
alternatives and. therefore, does not cause 
the plan to fail to provide an opportunity to 
choose from a broad range of investment 
alternatives. 

(5) A participant. P. independently 
exercises control over assets in his individual 
account plan by directing a plan fiduciary. F, 
to invest 100% of his account balance in a 
single stock. P is not a fiduciary with respect 
to the plan by reason of his exercise of 
control and F will not be liable for any losses 
that necessarily result form Fs investment 
instruction. 

(6) Assume the same facts as in paragraph 
(f)(5). except that P directs P to purchase the 
stock from B. who is a party in interest with 
respect to the plan. Neither P nor F has 
engaged in a transaction prohibited under 
section 400 of the Act: P because he is not a 
fiduciary with respect to the plan by reason 
of his exercise of control and F because he is 
not liable for any breach of part 4 of Title I 
that is the direct and necesaary consequence 
of Fs exercise of control However, a 
prohibited transaction under section 497S(c) 
of the internal Revenue Code may have 
occurred, and in the absence of an 
exemption, tax liability may be imposed 
pursuant to sections 495 (a) and (b) of the 
Code. 

(7) Assume the same facts as in paragraph 
(f)(5), except that P does not specify that the 
stock be purchased from B. and F (looses to 
purchase the stock fitHS R In the absence of 
an exemption. F has engaged in a prohibited 
transaction described in 406(a) of ERISA 
because the decision to purchase the stock 
from B is not a direct or necessary result of 
Ft exercise of control 

(8) Pursuant to the terms of the plan, plan 
fidudary F designates three reputable 
investment managers whom participants may 
appoint to manage assets in their individual 
accounts. Partidpant P selects M. one of the 
designated managers, to manage the assets in 
his account. M pi^entiy manages Ft 
account for 6 months after which he incurs 
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losses in managing the account through his 
imprudence. M has engaged in a breach of 
fiduciary duty because M's imprudent 
management of P's account is not a direct or 
necessary result of Fs exercise of control (the 
choice of M as manager). F has no fiduciary 
liability for M's imprudence because he has 
no affirmative duty to advise P (see 
paragraph (c)(4)) and because F is relieved of 
co^fiduciary liability by reason of section 
404(c)(2) (see paragraph (d)(2)(iii)]. F does 
have a duty to monitor M's performance to 
determine the suitability of continuing M as 
an investment manager, however, and M’s 
imprudence would be a factor which F must 
consider in periodically reevaluating its 
decision to designate M. 

(9) Participant P instructs plan fiduciary F 
to appoint G as his investment manager 
pursuant to the terms of the plan which 
provide P total discretion in choosing an 
investment manager. Through G's 
imprudence. G incurs losses in managing P's 
account. G has engaged in a breach of 
fiduciary duty because G's imprudent 
management of Fs account is not a direct or 
necessary result of Fs exercise of control (the 
choice of G as manager). Plan fiduciary F has 
no fiduciary liability for G’s imprudence 
because F has no obligation to advise P (see 
paragraph (c)(4)) and because F is relieved of 
co-fiduciary liability for G's actions by 
reason of section 404(c)(2) (see paragraph 
(d)(2)(iii)). In addition. F also has no duty to 
determine the suitability of G as an 


investment manager because the plan does 
not designate G as an investment manager. 

(10) Participant P directs a plan fiduciary, 

F, a bank, to invest all of the assets in his 
individual account in a collective trust fund 
managed by F that is designed to be invested 
solely in a diversified portfolio of common 
stocks. Due to economic conditions, the value 
of the common stocks in the bank collective 
trust fund declines while the value of 
publicly-offered fixed income obligations 
remains relatively stable. F is not liable for 
any losses incurred by P solely because his 
individual account was not diversified to 
include fixed income obligations. Such losses 
are the direct result of Fs exercise of control; 
moreover, under paragraph (c)(4) of this 
section F has no obligation to advise P 
regarding his investment decisions. 

(11) Assume the same facts as in paragraph 
(f)(10) except that F, in managing the 
collective trust fund, invests the assets of the 
fund solely in a few highly speculative stocks. 
F is liable for losses resulting from its 
imprudent investment in the speculative 
stocks and for its failure to diversify the 
assets of the account. This conduct involves a 
separate breach of Fs fiduciary duty that is 
not a direct or necessary result of Fs exercise 
of control (see paragraph (d)(2)(iii)). 

(g) Effective date. (1) In general. 
Except as provided in paragraph (g](2], 
this section is effective with respect to 
transactions occurring on or after the 


first day of the second plan year 
beginning on or after October 13,1992. 

(2) This section is effective with 
respect to transactions occurring under 
a plan maintained pursuant to one or 
more collective bargaining agreements 
between employee representatives and 
one or more employers ratified before 
October 13,1992 after the later of the 
date determined under paragraph (g)(1) 
or the date on which the last collective 
bargaining agreement terminates. For 
purposes of this paragraph (g)(2), any 
extension or renegotiation of a 
collective bargaining agreement which 
is ratified on or after October 13,1992 is 
to be disregarded in determining the 
date on which the agreement terminates. 

(3) Transactions occurring before the 
date determined under subparagraph (g) 
(1) or (2) of this section, as applicable, 
are governed by section 404(c) of the 
Act without regard to the regulation. 

Signed at Washington. DC. this 2d day of 
October 1992. 

David George Bail, 

Assistant Secretary for Pension and Welfare 
Benefits, US. Department of Labor. 

[FR Doc. 92-24357 Filed 10-9-92; 0:45 am) 
BIU.INO CODE 4S10-29-M 
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

IFHWA Docket No. 92-35) 

Studies of the Regulation of 
Emergency Vehicles on the Interstate 
System and Transporters of Water 
Well Drilling Rigs on Public Highways; 
Request for Comments 

AGENCY: Federal Highway 
Administration (FHWA), DOT. 
action: Notice; request for comments. 

summary: This is a request for 
information to assist the Secretary in 
responding to a provision of the- 
Intermodal Surface Transportation 
Efficiency Act of 1991 (ISTEA) requiring 
two studies of vehicle weight laws. One 
is a study of State laws regulating the 
use of the Interstate System by 
emergency vehicles during delivery to or 
operation by a firefighting agency, as 
well as the issuance of permits to 
exempt such vehicles from the maximum 
weight limits on the Interstates. The 
other is a study of State or Federal 
regulations which place a burden on 
transporters of water well drilling rigs 
on public highways without enhancing 
safety or preservation of public 
highways. The emergency vehicle study 
must be submitted to Congress by June 
18.1993 and the water well drilling rig 
study by December 18.1993. All the 
responses and comments will be fully 
considered before the studies are 
submitted to Congress. 

DATES: Responses to this request must 
be received on or before January 11. 

1993. 

ADDRESSES: Submit written, signed 
comments to FHWA Docket No. 92-35. 
Federal Highway Administration, room 
4232, HCC-10, Office of the Chief 
Counsel. 400 Seventh Street. SW., 
Washington. DC 20590. All comments 
received will be available for 
examination at the above address 
between 8:30 a.m. and 3:30 p.m., e.t.. 
Monday through Friday, except legal 
holidays. Those desiring notification of 
receipt of comments must include a self- 
addressed. stamped envelope or 
postcard. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Thomas Klimek, Office of Motor 
Carrier Information Management, at 
(202) 366-2212 or Mr. Charles Medalen. 
Office of the Chief Counsel, at (202) 366- 
1354. Federal Highway Administration. 
Department of Transportation. 400 
Seventh Street. SW,, Washington, DC 
20590. Office hours are from 7:45 a.m. to 
4:15 p.m., e.t., Monday through Friday, 
except legal holidays. 


SUPPLEMENTARY INFORMATION: Sections 
1023(e)(2). (3), and (4) and 1023(g) of the 
ISTEA (Pub. L 102-240.105 Stat. 1914, 
1954-1955) require the Secretary to 
conduct two studies of vehicle weight 
limits, one involving vehicles used for 
the purpose of protecting persons and 
property from fires and other disasters 
that threaten public safety (hereafter 
referred to collectively as emergency 
vehicles) when being delivered to or 
operated by a firefighting agency, and 
the other Involving water well drilling 
rigs. 

Emergency Vehicle Study 

This study consists of two parts. The 
first part is to determine if emergency 
vehicles being delivered to or operated 
by a firefighting agency should be 
exempted from Interstate gross weight 
limits, or if any Interstate weight limits. 
Including the bridge formula, should be 
modified to accommodate emergency 
vehicles. The purpose of the bridge 
formula is to protect bridges by allowing 
gross vehicle weight to increase only as 
the distance between axles or axle 
groups increases, up to an overall 
maximum gross weight limit. This 
protects bridges by spreading the weight 
of heavier vehicles over a larger area of 
bridge decking and supporting members. 

The second part is to study the 
issuance of permits by States which 
allow emergency vehicles to exceed the 
federally required axle, gross, and 
bridge formula maximum weight limits 
on the Interstates. Permits are issued for 
two types of overweight vehicles and 
loads, those which are divisible and 
those which are not. Divisible vehicles 
or loads are those which can be easily 
divided, such as grain. Nondivisible 
vehicles or loads are those which cannot 
be easily divided, such as large 
generators. 

Authority for individual States to 
issue divisible load permits for 
emergency vehicles to exceed Interstate 
weight limits depends on whether they 
issued such permits in 1956 when the 
Interstate System was authorized. If 
they did so, they may continue to issue 
such permits under what is called 
"grandfather” authority. A similar 
"grandfather” authority was established 
in 1974 when the Federal bridge formula 
was adopted. 

Federal law allows all States to issue 
overweight permits for nondivisible 
vehicles or loads on the Interstates. 
Some States may be defining emergency 
vehicles with some or all of their 
equipment and supplies as nondivisible 
and issuing overweight permits for them 
to operate on the Interstates. 

In a notice of proposed rulemaking 
published on March 20.1992, 57 FR 9900. 


the FHWA proposed to define "Loads 
Which Cannot Be Easily Dismantled or 
Divided.” Until such time as that 
proceeding is concluded. States may. 
within reason, define what constitutes a 
divisible or nondivisible vehicle or load. 
The definition is of interest here, 
however, since it would affect whether 
States could issue divisible or 
nondivisible permits for overweight 
emergency vehicles in the future. 

The study covers emergency vehicles 
being delivered to or operated by a 
firefighting agency. We are seeking 
information about what types of 
firefighting agencies there are and what 
kind of emergency equipment they 
operate. This would include not only 
Federal. State, and local political 
jurisdictions but also the Forest Service, 
the military services, and any other 
firefighting organizations that operate 
emergency equipment. 

Water Well Drilling Rig Study 

Section 1023(g)(1) of the ISTEA 
requires the Secretary to conduct a 
study of State and Federal regulations 
pertaining to transporters of water well 
drilling rigs on public highways to 
identify any requirements which place a 
burden on such transporters without 
enhancing safety or preservation of the 
highways. Unlike emergency vehicles, 
water well drilling rigs are not exempted 
by 49 CFR 390.3(f)(5) from the Federal 
Motor Carrier Safety Regulations 
published in 49 CFR 350 to 399. 
Therefore, information is sought on 
weight, safety, and any other Federal or 
State regulations applicable to water 
well drilling rigs which do not enhance 
safety or the preservation of the 
highways. 

In order to conduct these studies, 
comments are requested on the 
following matters and any others 
relating to the subject matter of the 
studies. 

Emergency Vehicle Study 

1. What types of emergency vehicles 
are there (pumpers, ladder trucks, foam 
spreaders, ambulances, etc.)? (Pictures 
or illustrations showing the 
distinguishing features of each would be 
helpful.) 

2. How much weight is carried on 
each single axle or set of axles (such as 
tandems or tridems) for each type of 
emergency vehicle when ready for use? 
When being delivered to a firefighting 
agency? 

3. What are the shortest, longest, and 
average distances, in feet and inches, 
between all axles on such vehicles? 
(Pictures or illustrations showing the 
distances would be helpful.) 
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4. What are the weight limits for 
emergency vehicles operating on the 
Interstate System (single axle, tandem 
axle, tridem axle, maximum gross 
weight, pounds per inch of tire width]? 

5. In your opinion, is there a need to 
change the axle, gross, or bridge formula 
Interstate System weight limits for 
overweight emergency vehicles on the 
Interstate System? If so. please specify 
what changes should be made. 

6. Are all or some emergency vehicles 
divisible or nondivisible? Please specify 
which are and which are not and why. 

7. If the State allows operation of 
overweight emergency vehicles on the 
Interstate System under permit, what 
conditions in addition to weight limits 
are imposed, such as driver or vehicle 
requirements? 

8. If permits are issued for overweight 
emergency vehicles to operate on the 
Interstate System, what basis is used to 
determine the cost of such permits? Is it 
the cost of highway damage, the 
administrative cost, the value of the 
service, or some other basis? 

9. Please explain any significant 
regulatory problems encountered during 
movements of emergency vehicles on 
the Interstate System when responding 
to or returning from emergencies, during 
training, or when vehicles are being 
delivered to a firebghting agency. 

10. What agencies fight fires? (Federal. 
State, or local governments. Forest 


Service or military services, or other 
agencies?) What kind of emergency 
equipment is operated on the Interstates 
when being delivered to or operated by 
each such agency? 

11. Describe design changes that could 
bring emergency vehicles into 
conformity with State and Federal 
regulations, such as the use of 
lightweight materials, multiple axles, 
etc. What costs or operational problems 
would be associated with these designs? 

12. How many miles per year is each 
type of emergency vehicle driven in 
response to emergencies? How many 
miles is each type driven for training 
and other purposes? How many of these 
miles are on the Interstate System? 

13. Do you have any further comments 
regarding the use of the Interstates by 
emergency vehicles? 

Water Well Drilling Rig Study 

1. What types of water well drilling 
rigs are there? (Pictures would be 
helpful). 

2. How much weight is carried on 
each axle or set of axles (such as 
tandems or tridems] for each type of 
water well drilling rig when ready for 
use? 

3. What are the shortest, longest, and 
average distances, in feet and inches, 
between all axles on such vehicles? 
(Pictures or illustrations showing the 
distances would be helpful.) 


4. What impact do State weight limits, 
on and off the Interstate System, have 
on the operation of water well drilling 
rigs? 

5. If water drilling rigs have a problem 
complying with weight limits, could they 
be redesigned using light-weight 
materials, multiple axles, or other 
techniques to conform to legal weight 
limits? Please explain the basis for your 
answer. 

6. What State or Federal regiilations 
governing the use of water well drilling 
rigs on public highways need to be 
changed? What would be the effect on 
safety or the preservation of highways 
and why? 

7. Does lack of uniformity between the 
laws or regulations of various States or 
among local communities within a State 
place a burden on the highway 
movement of water well drilling 
equipment? If so. please give examples. 

8. Do you have any other comments 
regarding State or Federal regulations 
which place a burden on water well 
drilling rigs on public highways? Please 
be as specific as possible. 

Authority: Sec. 1023. Pub. L 102-240.105 
Stat. 1914; 23 U.S.C. 315; 49 CFR 1.48. 

Issued on: October 2.1992. 

T.D. Larson, 

Administrator. 

[FR Doc. 92-24706 Filed 10-9-92; 8:45 am] 
BILUHO CODE 4S10-22-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 91 

Interpretation of the Regulations 
Regarding the Transition to an All 
Stage 3 Fleet Operating in the 
Contiguous United States 

agency: Federal Aviation 
Administration, DOT. 

action: Interpretation of rules. 

summary: This document presents a 
compilation of requests for 
interpretation of the regulations 
regarding the transition to an all Stage 3 
feet operating in the contiguous United 
States. These requests have been 
submitted to the Federal Aviation 
Administration (FAA) since the 
regulations became effective on 
September 25.1991. The FAA is aware 
that significant public interest in these 
opinions exists, and this document is 
being published to give notice of the 
issuance of these interpretations to all 
interested parties. 

addresses: Further requests for 
interpretation of these regulations may 
be addressed to: Federal Aviation 
Administration. Office of the Chief 
Counsel. ATTN: Assistant Chief Counsel 
for Regulations. AGC-200. 800 
Independence Ave.. SW., Washington. 
DC 20591. 

FOR FURTHER INFORMATION CONTACT: 
Karen L Petronis, Airworthiness Law 
Branch. AGC-210. Office of the Chief 
Counsel. FAA. 000 independence Ave., 
SW.. Washington, DC, 20591; telephone 
(202) 287-8018. 

SUPPLEMENTARY INFORMATION: On 

September 25.1991. the Federal Aviation 
Administration (FAA) published 
regulations governing the operation of 
large Stage 2 airplanes in the contiguous 
United States. These regulations 
codified into the Federal Aviation 
Regulations the provisions of sections 
9308 and 9309 of the Airport Noise and 
Capacity Act of 1990 (ANCA) (49 U.S.C. 
App. 2157. 2158). 

Since that time, the FAA has received 
many requests for interpretations of the 
regulations. Because of the broad scope 
of the regulations, many persons have 
expressed an interest in these 
interpretations and have requested that 
they be made available generally. To 
facilitate the dissemination of the 
information contained in these 
interpretations, the questions and 
responses are being published here. The 
questions are presented by topic area. 
Individual topic areas may include 


questions from several requesters, and 
individual requesters are not identified. 

Return of Foreign-leased Airplanes 

1. Question: If a U.S.-owned Stage 2 
airplane is leased to a non-U.S. operator, 
must it physically return to the United 
States within six months after 
expiration of the lease before being re¬ 
leased to qualify under the return rule of 
5 91.855(f)? 

Response: No. Nothing in the language 
or legislative history of ANCA § 9309 
suggests that physical contact with U.S. 
soil is necessary to make a leased 
airplane returnable, nor does any 
practical argument exist for such a 
requirement. This applies to any number 
of successive leases to the same or other 
non-U.S. airline so long as no more than 
six months elapses between the end of 
one lease period and the beginning of 
the next. 

The FAA cautions that the eligibility 
of a Stage 2 airplane to return after a 
foreign lease in no way confers any 
operational status as far as the phased 
transition requirements of part 91 are 
concerned. Any operator that chooses to 
use a returned Stage 2 airplane to 
conduct operations in the contiguous 
United States must ensure that the 
airplane Bts in the operator's fleet 
requirements under § 91.885 or § 91.087. 

Alaskan Operations 

2. Question: Since operations in the 
state of Alaska are not affected by 
either the nonaddition rule or the 
phased transition, are operators that 
operate exclusively in Alaska exempt 
from 5§ 91.851 throuch 91.875? 

Response: No. Each operator of a 
large Stage 2 airplane is subject to the 
transition rules, including the 
nonaddition rule and the reporting 
requirements of § 91.875. Each operator 
of a covered airplane must establish its 
base tevel and report its compliance. 
Section 91.801(c) indicates that the 
operating noise limits and related 
requirements codified in S§ 91.851 
through 91.875 apply to: 

Any civil subsonic turbojet airplane with a 
maximum certiheated weight of more than 
75.000 pounds operating to or from an airport 
in the 48 contiguous United State and the 
District of Columbia under this part (part 91]. 
part 121,125,129. or 135 of this chapter on 
and after September 25.1991. 

The fact that an operator restricts 
operation of its airplanes to Alaska is 
not relevant to coverage. It is true, 
however, that the operation of Stage 2 
airplanes in Alaska is not affected by 
the statutory prohibition or the interim 
compliance requirements. At this time, 
the FAA foresees allowing operators of 
affected airplanes that operate solely 


outside the contiguous United States to 
amend their operations speciHcations to 
remove these airplanes from operation 
in the contiguous United States. Any 
airplane that is restricted to operation 
outside the noncontiguous United States 
may be used to achieve compliance with 
the statutorily mandated restriction on 
the operation of Stage 2 airplanes. 

The FAA realizes that operators that 
operate airplanes solely in Alaska (or 
other locations outside the contiguous 
United States) fall into a special 
category as far as the transition to an all 
Stage 3 fleet. While these operators 
must be treated the same as other 
domestic operators, they nonetheless 
present a special case since their Stage 2 
airplanes are not restricted from their 
usual flight areas. For this reason, all 
operators are required to establish a 
base level and phase into an all Stage 3 
fleet of airplanes operating in the 
contiguous United States. Any operator 
may comply with the transition 
requirements by removing its Stage 2 
airplanes from operation in the 
contiguous United States. 

While § 91.857 addresses the 
operation of Stage 2 airplanes that are 
"imported” into the noncontiguous 
United States, these same provisions 
would apply to any currently operated 
airplane that an operator wishes to 
remove from operation in the contiguous 
United States. Thus, an operator may 
take advantage of § 91.857(a) to change 
its operations specifications to meet the 
interim compliance dates, as necessary, 
and may use § 91.857(b) to obtain a 
special flight authorization to operate a 
restricted Stage 2 airplane into the 
contiguous United States for the purpose 
of maintenance. 

Dual-Certificated 747-100 Aircraft 

3. Question: Since a number of Boeing 
747-100 airplanes were originally 
certificated to operate as either Stage 2 
or Stage 3 airplanes, what is the status 
of these airplanes under the phased 
transition rules? 

Response: Until notified, the FAA 
considers all dual-certificated Boeing 
747-100 airplanes to be Stage 2 
airplanes for noise compliance purposes. 
Each operator of these airplanes may 
choose to permanently reclassify these 
airplanes as Stage 3 to count them 
toward compliance with the Stage 3 
transition rules. 

This reclassification involves changes 
in the airplane flight manual to delete 
the parameters that describe Stage 2 
operation, and the addition of a placard 
in the affected airplane indicating that 
the airplane may not be flown in a Stage 
2 configuration. In addition, the FAA 
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will require each operator to submit a 
written statement identifying the 
reclassiHed airplane and certifying that 
the airplane will not afterward be flown 
as a Stage 2 airplane to or from a point 
in the contiguous United States. 

The only exception to this permanent 
reclassification is in the case of leased 
airplanes. The lessee of a dual- 
certificated 747 will be allowed to make 
the Stage 3 reclassification election 
effective for the length of the airplane 
lease. This exception provides that no 
lessor/owner of a dual certificated 747 
is bound irrevocably by the action of its 
lessee, while the lessee retains the 
flexibility to continue operation of the 
airplane in a configuration that is 
compatible with its needs under the 
Stage 3 transition. 

While notice to the FAA must be 
made in writing, there is no precise form 
in which the owner or operator must 
declare its actions to reclassify an 
individual airplane. The FAA is looking 
into the development of an optional 
form for this purpose. The FAA 
anticipates that operators would file 
these certifications at the time it submits 
its annual report, but they may be filed 
at any time. This form, or any such 
written certification from an owner or 
operator, will not fulfill any other 
recordkeeping requirement made 
necessary by changes to the airplane 
flight manual or the airplane itself. 

Airplanes Leased From Noo-U.S. 

Entities 

4. Question: Section 91.855(c) allows 
for the operation of Stage 2 airplanes 
that were leased by non-U.S. owners to 
U.S. operators before September 25, 

1991. May a wholly-owned U.S. 
subsidiary of a non-U.S. corporation 
take advantage of this provision? 

Response: If the wholly-owned U.S. 
subsidiary has established a voting trust 
to register its airplanes in the United 
States, it may not claim that it leased 
the airplane as a non-U.S. entity under 
§ 91.855(c). The voting trust means that 
the subsidiary's airplanes are 
considered U.S.-owned. If the trust 
acquired a Stage 2 airplane before 
November 5,1990, it may lease the 
airplane to another U.S. entity to 
operate in the contiguous United States 
without restriction. If a Stage 2 airplane 
was acquired after November 5.1990, by 
a subsidiary, the airplane could not be 
leased to a U.S. operator for operation in 
the contiguous United States because of 
the nonaddition rule. 

5. Question: For a Stage 2 airplane 
operating under the leasing provisions of 
S 91.855(c), may that airplane be sold to 
another non-U.S. entity and continue to 
operate subject to that lease? May It be 


sold to a U.S. entity and continue to 
operate subject to the lease? 

Response: If a Stage 2 airplane is 
owned by a non-U.S. entity and 
transferred to another non-U.S. entity 
subject to a lease to a U.S. operator, the 
airplane may continue to operate under 
§ 91.855(c). TTieFAA will not view the 
continuation of the lease as a violation 
of § 91.855(c), as though a new lease 
from a non-U.S. entity were occurring. 

This allowance presumes that the 
airplane is sold subject to the express 
terms of the existing lease. Any change 
in the terms of the lease at the time of 
the sale would be considered a new 
lease from a foreign entity. Any 
extensions of that a lease would be 
limited to the terms in the original lease. 
Once the lease expires, the airplane may 
not be operated in the contiguous United 
States by a U.S. operator. 

Conversely, a non-U.S. owned Stage 2 
airplane that is currently leased by a 
U.S. operator may not continue to 
operate if the airplane is sold to a U.S. 
entity. Stage 2 airplanes purchased by a 
U.S. entity after November 4,1990, are 
prohibited from operating in the 
contiguous United States. To allow a 
newly purchased airplane to continue 
operation based on the original lease 
from the non-U.S. entity is clearly 
prohibited by the terms of the statutory 
nonaddition rule. If the airplane is 
allowed to transfer to a U.S. entity and 
is allowed to continue operating subject 
to the lease, the transfer would serve as 
a means around the nonaddition rule. By 
protecting the lease, the receiving U.S. 
entity would be purchasing an airplane 
that, without the lease, would be 
prohibited from operation in the 
contiguous United States. 

The continued operation of this 
airplane, if sold to a U.S, entity, could be 
viewed as consistent with the 
nonaddition rule since it does not 
increase the amount of Stage 2 noise in 
the United States—the airplane is 
already operating here. However, a 
change to U.S. ownership thwarts the 
very intent of Congress in codifying the 
nonaddition rule—to limit the liability of 
all U.S. owners of Stage 2 airplanes to 
that which existed on November 5,1990. 
While it may be argued that limiting 
operation to the length of the lease 
would not effect any change as far as 
operation of Stage 2 airplanes, the new 
U.S. owner would enjoy a benefit 
unavailable to most others, and that 
benefit would have been gained by a 
means that clearly violates the 
nonaddition rule. 

The anomaly that arises from this 
situation was recognized by the FAA at 
the time the regulations were 
promulgated, and is caused by the 


difference between the statutory cutoff 
for importation of Stage 2 airplanes and 
the regulatory cutoff for leasing non-U.S. 
airplanes. The anomaly resulted when 
the FAA ‘‘closed the loophole*’ of leased 
non-U.S. airplanes. The FAA concluded 
that the September 25,1991, cutoff date 
was the only viable alternative to 
declaring those leases void 
retroactively, since they were expressly 
limited by the ANCA. 

The FAA will not now interpret the 
rule in a manner that would, in effect, 
violate the spirit of the legislation by 
allowing the continued operation of 
these leased airplanes should they 
become U.S.-owned. Allowing this 
operation could easily lead to numerous 
sales of leased non-U.S. Stage 2 
airplanes, effectively foiling the 
purposes of the nonaddition rule and 
unfairly favoring those who already 
have the advantage of a previously- 
leased Stage 2 airplane. Further, 
allowing these operations would place 
upon the FAA the burden of monitoring 
leases to which it is not a party and over 
which it exercises no control. 

Base Level 

6. Question: Can base level be held by 
anyone other than an operator of Stage 2 
airplanes? 

Response: Yes. Base level is created 
by operators (or others in certain other 
circumstances) because it is based on 
the number of Stage 2 airplanes on their 
operations specifications as of a chosen 
day. Base level is thus held by an 
operator until the operator decides to 
transfer it. 

Section 91.863 does not specify either 
who may hold base level, or who makes 
the decision whether base level will 
transfer in a given transaction. Because 
base level may be transferred to non- 
operators, the FAA has no way of 
knowing the parties involved in any 
individual transfer. Once an operator 
establishes its base level, it holds that 
base level until it decides to transfer ail 
or part of it with the corresponding 
airplanes. The FAA's statement in the 
preamble to the final rule establishes the 
starting point by saying that base level 
established with leased airplanes stays 
with the operator. 

The decision on whether the base 
level will transfer thus belongs to the 
party that holds the base level and 
airplanes before the transaction. In a 
chain of airplane transfers together with 
base level, any party may choose to 
transfer the airplanes and retain the 
base level. 

7. Question: May a transfer of base 
level be made now for an airplane 
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transfer that occurred before the 
issuance of § 91.063? 

Response: Yes. Since the 
establishment of base level was a "look 
back.'* the FAA currently allows the 
transfer of base level for airplane sales 
or lease returns made after the 
transferring owner/operator established 
its base level. These transactions are to 
be negotiated by the parties to the 
airplane transfer and are to be reported 
pursuant to § 91.663(c). 

The transferring parties must report 
the original date of the airplane transfer. 
The related base level transfer will be 
valid only if the airplane transfer 
occurred after the date established by 
the transferring party as its base level 
date. Airplane transfers that predate the 
establishment of the transferring party’s 
base level would be invalid since no 
base level had yet been established to 
transfer. 

The FAA anticipates that this "look 
back" procedure may not exist 
indefinitely. After gaining more 
experience with base level transfers and 
the complexity of tracking base level, 
the agency may decide that after a 
certain date, no further "look back" 
transactions will be approved. If made, 
the FAA will publish a notice of this 
decision before the cutoff date. 

0. Question: If an airplane is returned 
by a lessee to the lessor without base 
level, and the airplane is subsequently 
re-leased without base level, may the 
subsequent lessee obtain the base level 
from the original lessee without the 
involvement of the lessor under 
§ 91.063(a)? 

Response: No. This transfer is 
prohibited under § 91.803. Base level 
may only transfer with a Stage 2 
airplane and cannot "leapfrog" an 
intervening transferee of the Stage 2 
airplane. Base level does not attach to 
an individual airplane and follow 
wherever the airplane goes. Base level 
may be transferred only with a Stage 2 
airplane, and may be either (1) 
retransferred with the subject airplane, 
(2) retained by the receiving party, or (3) 
transferred with another Stage 2 
airplane of the receiver's choosing. Base 
level may transfer only at the discretion 
of the parties to individual Stage 2 
airplane transfers. 

In the situation described in the 
question, the original lessor may choose 
to hold onto its base level from the 
transferred airplanes, transfer the base 
level with other Stage 2 airplanes, or 
transfer the base level to the recipient of 
the subject Stage 2 airplanes, its lessor. 
The subsequent transferee of the 
airplanes is not eligible to receive base 
level directly from the original lessee 


because it did not obtain the airplanes 
from the original lessee. 

9. Question: Can a bankrupt operator 
hold base level even through it has no 
valid use for it? Does base level 
automatically transfer to the lessor of an 
aircraft when the operator/lessee has 
declared bankruptcy and returned the 
airplane to the lessor? 

Response: A bankrupt operator may 
validly hold base level. The transition 
rule makes no provision for the FAA to 
decide that base level may only be held 
by operators that have a "valid" use for 
it. If that were true, then a logical 
extension of that premise would allow 
base level to be held only by viable 
operators, since no one else will ever 
"need" it for compliance purposes. 

When the FAA decided to make base 
level transferable, it did so to facilitate 
the trade in Stage 2 airplanes and with 
the intent that these transfers would be 
negotiated between the parties to the 
transfer. At no time did the FAA 
anticipate having any decisionmaking 
authority over whether base level would 
transfer in an individual transaction. 

The FAA reserved only the right to 
approve transfers pursuant to its 
policies and deny the use of base level 
for compliance if the transfers involved 
compromise the transition goals. 

The creation of base level is unrelated 
to the provisions of the Bankruptcy 
Code that deal with the disposition of 
the original lease of an airplane. Unless 
that original lease included the 
airplane's base level in its provisions, 
the lessor has no right to demand its 
transfer. The FAA does not view the 
retention of base level by any party 
validly holding it to diminish the value 
of any airplane when the base level was 
not part of the original transaction, and 
the base level is validly in the 
possession of the holder. 

Base level is established by the fact 
that an airplane appeared on an 
operator’s operations specification on 
the date the operator chose to establish 
its base level. Base level is otherwise 
severable at the discretion of the holder. 
Section 1110 of the Bankruptcy Code 
appears irrelevant to the discussion of 
base level since base level does not 
"attach" to the airplane itself, nor 
become part of the leased property. 

Accordingly, the FAA will not 
interpret the rule to require the 
"automatic" transfer of base level from 
an operator that has ceased operations 
to the lessor of its airplanes. To do so 
would violate the policy established in 
the final rule that the decision to 
transfer base level remains with the 
party holding it at the time an airplane is 
transferred. To require transfers in the 
case of operators that have filed for 


bankruptcy would further involve the 
FAA in a matter over which it has no 
control. The transfer of base level may 
well be viewed by a bankruptcy court as 
a disposition of an operator’s assets, a 
matter in which the FAA will play no 
role. 

Base level, as a concept, was created 
by the Federal Aviation Administration 
(FAA) as a means to tract the 
compliance of operators in their 
transition to an all Stage 3 fleet. This is 
the reason that base level is presumed 
to remain with the operator when a 
leased airplane is returned to a lessor, 
unless the parties otherwise agree and 
inform the FAA of the transfer. 
Compliance is required by the operators, 
not by the lessor of the airplanes. If an 
operator chooses the phaseout method 
of compliance, it demonstrates its 
compliance by the base level it holds. 
The FAA will not interpret any of the 
transition regulations to take away base 
level from an operator without its 
consent. 

10. Question: If an aircraft Is held "in 
reserve" by one operator for another 
operator's occasional use, may it be 
counted in the base level of the operator 
for who it is held in reserve? 

Response: Section 91.861 allows each 
operator to choose the date on which it 
establishes its base level. Only 
airplanes that appeared on an operator's 
operations speciBcations on the date 
chosen may be counted. A Stage 2 
airplane that was on an operator’s 
operations specifications on the day the 
operator chooses its base level may be 
included, even if the airplane was 
returned subsequently to the lessor. 

Airplanes that are held in reserve for 
use but that did not appear on 
operations specifications on the date 
chosen to establish base level may not 
be counted in establishing base level. 
The right to count those airplanes and 
the resjxmsibility for them under the 
transition rule belong to another entity. 
The reserved airplane may continue to 
be used after the first interim 
compliance date provided that the 
operator otherwise meets the criteria of 
the transition rules as to the number of 
Stage 2 airplanes eligible for operation 
in the contiguous United States. 

11. Question: Can base level be 
leased? 

Response: Yes. Section 91.863(a) 
states that base level may be transferred 
only with a corresponding number of 
Stage 2 airplanes. By choosing the word 
"transfer," the FAA intended that all 
airplane transactions be included. The 
FAA specifically foresaw the inclusion 
of base level in the lease of Stage 2 
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airplanes, with the base level ‘‘leased'* 
as part of the deal. 

The FAA anticipated that the final 
disposition of the base level would 
appear in the lease agreement—whether 
it would be returned to the lessor or 
retained by the lessee. The regulation 
was written so as not to preclude any 
transaction involving the transfer of the 
airplane from including a disposition of 
the base level that is available to 
transfer with it. 

12. Question: Does leased base level 
return automatically to the lessor at the 
end of a lease? 

Response: No. While return of base 
level may be a term of the lease, there 
is no automatic transfer in FAA records. 

At present, if a Stage 2 airplane was 
leased to an operator at the time the 
operator established its base level 
(between ]aniiary 1,1990 and July 1, 
1991), then the base level is presumed to 
stay with the operator at the termination 
of the lease. This may be changed by an 
amendment to the lease concerning base 
level as negotiated by the parties. 

For any other airplane that was the 
subject of a lease agreement dated after 
July 1,1991. if the lease agreement is 
silent as to the base level, it is assumed 
that no base level w'as transferred as 
part of the lease: there is no 
presumption that the lessor had any 
base level to transfer. Again, this may 
be amended at the agreement of the 
parties to the lease. 

The FAA has determined that this 
disposition of “leased** base level is the 
most consistent with other base level 
concepts and is the fairest to all parties. 
Operators need to be able to rely on 
their base level, which they were 
allowed to establish based on their 
individual circumstances. After the 
period for choosing the base level date 
closed, how'ever, operators can have no 
such expectation and the forces of the 
market take over. 

Further, this interpretation addresses 
the possibility that a lessee might refuse 
to sign a recordation of transfer of base 
level. Either the lessee created the base 
level itself, in which case it is presumed 
retained, or base level must be a subject 
of the lease itself. If a lessee refuses to 
honor the terms of a lease agreement, 
the FAA presumes that the lessor would 
pursue its legal remedies under the 
coRt!*act. a situation that does not 
involve the FAA. 

Moreover, no ''automatic*' statute will 
be presumed for reporting purposes. The 
FAA will not assume the responsibility 
for tracking the expiration of leases that 
would transfer base level back to the 
lessor. There are several circumstances 
under which a lease agreement might 
end. *rhe FAA is not a party to these 


agreements and preaumes no knowledge 
of them, nor will the FAA assume the 
responsibility to monitor individual 
leases. 

As to the terms and conditions of the 
lease, the FAA has no expectations. The 
FAA considers the transfer of base level 
at the inception of the lease to be 
covered under § 91.863(c). a transfer that 
must be reported to the FAA. At present, 
the FAA expects only the information 
required by that section, plus the fact 
that the reported base level is part of a 
lease transaction. Accordingly, the 
transfer back to the lessor at the 
termination of the lease must also be 
reported as a transfer of base level 
under 5 91.863(c). During the term of the 
lease, the base level will appear as 
being held by the lessee. 

The FAA will take no other action 
under the lease, including enforcement 
of the terms of the lease regarding the 
base level. The parties to the transaction 
are expected to protect themselves. At 
no time will the FAA accept the lease 
document as a report of base level 
transfer, nor accept any responsibility 
for staying abreast of the terms of a 
lease over which it has no interest or 
control For this reason, the original 
transfer and return of leased base level 
are considered separate base level 
transactions for FAA reporting 
purposes. 

Further, since base level can only be 
“transferred** with a Stage 2 airplane, 
base level alone cannot be leased or 
sold, and the transaction in base level 
must be coincident with the transfer of 
airplane, whether by lease or sale. The 
terms of the lease or sale cannot provide 
for the base level to transfer before or 
after the lease begins or ends or the sale 
is consummated by transfer of the 
airplane. The only exception is the 
FAA's current policy of allowing 
transfers of base level to “look back’* to 
airplane transfers made before the 
regulations were promulgated. 

13. Question: Can a lessee of an 
airplane with base level sublease the 
base level? 

Response: As indicated previously, 
the FAA presumes that the terms of any 
lease of base level would establish the 
rights of the lessee with regard to the 
use of the leased base level. The 
regulation does not specifically restrict 
any transfer of base level, as long as it 
accompanies the transfer of a Stage 2 
airplane. 

14. Question: Does § 91.861 allow 
every U.S.-owned Stage 2 airplane that 
was leased to a foreign entity to 
increase a U.S. operator's base level 
when it returns, regardless of when the 
airplane was leased to the non-U.S. 
entity? 


Response: No. The FAA interprets 
§ 91.861 as allowing a U.S.-owned Stage 
2 airplane to increase the base level of a 
U.S. operator when the airplane returns 
from a foreign lease within six months 
of the expiration of that lease. However, 
the limiting factor on this rule is not 
when the airplane was leased to the 
non-U.S. entity, but whether the airplane 
had previously been used by a U.S. 
operator to establish base level. 

For example, if a Stage 2 airplane was 
originally leased to a non-U.S. entity 
before January 1.1990, then it may 
return to the United States and increase 
the base level of the operator that buys 
or leases it. However, for airplanes 
leased to non-U.S. entities after January 
1,1990, further base level may only be 
established if the airplane was not used 
to establish base level before it left the 
United States, i.e., was not on the 
operations specifications of a U.S. 
operator at the time that operator 
established its base level. 

This limitation is essential to the 
integrity of the base level concept. If the 
airplane had already been used to 
establish base level domestically, it will 
not be allowed to generate base level 
domestically again. Were this permitted, 
the FAA anticipates that a steady 
market in short-term leases to non-U.S. 
entities would arise solely to create new 
base level upon return of the airplanes. 
This overcreation of base level directly 
contradicts both the goals of the 
legislation and the purposes behind the 
creation of the base level concept. 

The statutory allowance in 49 U.S.C. 
2158(c) is not rendered meaningless by 
this interpretation. The legislation states 
that a U.S.-owned airplane returning 
from a non-U.S. lessee within six 
months of the end of that lease shall not 
be considered an imported airplane for 
purposes of the nonaddition rule. This 
provision allows these airplanes to 
escape the operating limitation imposed 
by the nonaddition rule, in case there 
was any question as to their status. The 
status of those airplanes in connection 
with the regulatory base level system is 
a separate consideration. In creating the 
base level system, the FAA was well 
aware that the mere ability to operate 
domestically is meaningless without the 
right to do so. Accordingly, a returning 
airplane is allowed to increase the base 
level of the U.S. operator that 
subsequently operates it. as long as it 
was not used in the prior establishment 
of base level. 

This interpretation is not inconsistent 
with the FAA's statement that an 
airplane may be leased at any time and 
still return if it does so within six 
months of the end of the lease. In 
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drafting this statement, the FAA was 
aware that the statutory ability to return 
as a U.S.-owned airplane did not 
guarantee the unconditional right to fly 
the airplane until the 1999 statutory 
deadline. For that reason, the actual 
right to return is presented in § 91.855 
and the establishment of base level is 
presented in § 91.861. The Congress left 
the FAA to establish the method by 
which Stage 2 airplanes would be 
phased out of operation. To interpret 
section 2158 of the Airport Noise and 
Capacity Act of 1990 as an unrestricted 
right to operate at every return would 
result in returned airplanes having a 
higher status than those that stayed in 
the United States, an interpretation that 
the FAA is conHdent was not the intent 
of Congress in its inclusion of the import 
limitation in 49 U.S.C. 2158(c). 

Nor does the FAA consider this 
interpretation inconsistent with the fact 
that one airplane may have been used to 
establish base level for two or more 
operators by virtue of its appearance on 
the operations specifications of two or 
more operators. The FAA knew this 
situation could occur, and accounted for 
it when the rule was written. However, 
the FAA recognizes that the number of 
these occurrences is limited and that 
they cannot occur again. Further, the 
transfers that occurred during the base 
level establishment period were done 
without knowledge of the base level 
system, and therefore cannot be 
interpreted as an attempt to manipulate 
that system. Finally, instances of base 
level being created by two U.S. 
operators does not carry the possibility 
of constant overcreation, since the 
situation can no longer occur. 

The FAA will not allow an expansion 
of this concept that results in the 
unlimited creation of base level by the 
manipulation of short-term foreign 
leases by persons familiar with the 
system. If the airplane already created 
base level by its presence on a U.S. 
operator's operations specifications, its 
ability to create base level is exhausted. 
The underlying theme of the base level 
system is one-per-Stage-2-airplane. The 
exception noted above prevents U.S. 
operators from being harmed by a 
system they did not know would exist 
later. This harm is not imposed on a U.S. 
owner whose airplane was used to 
establish base level and now has full 
knowledge of the system. 

15. Question: Will the FAA establish a 
"safe harbor" of base level that results 
from bankruptcy or liquidation transfers, 
with these transfers free from the review 
function established in § 91.863(d)? 

Response: The FAA will not make 
these types of decisions on individual 
transfers, whether in the context of an 


interpretation or at the time of an 
individual transfer. The FAA views this 
as the equivalent of a request for a "no 
action" statement as is sometimes 
issued by other federal agencies, but 
which the FAA does not use. 

As indicated in the preamble to the 
final rule and reiterated in the question, 
the FAA has reserved the right to review 
any transaction or series of transactions 
that appear to have been made to avoid 
compliance with the regulations. That 
series of transactions may take place 
over time, and the FAA will not make 
individual determinations that insulate a 
transaction from any later transfers. 

The FAA understands that this review 
function may cause some transferring 
parties to lack a sense of finality in a 
transfer. However, the FAA has 
intention of scrutinizing every simple 
transaction or imputing bad intent upon 
the parties to every transaction. While 
several ways of circumventing the base 
level rules were foreseen, the agency is 
sure that not every permutation was 
considered. Accordingly, § 91.863 was 
inserted to give the agency the ultimate 
right of review when abuse is suspected. 

For these same reasons, the FAA will 
not create a "safe harbor" of base level 
transactions that result from transfers 
made pursuant to bankruptcy or 
liquidation actions. It appears that the 
concern is if one "bad" transfer is 
identified, all related transfers of base 
level will be invalidated for compliance 
purposes. The FAA does not anticipate 
that, in the case of a suspect transaction, 
every related transaction would be 
found tainted. While it is impossible to 
judge every possible future transaction 
in a vacuum, parties may presume that a 
transfer mandated by a bankruptcy 
court would be difficult to challenge 
retroactively. 

16. Question: Is the beneficiary of a 
trust able to acquire base level in a 
transaction although the airplane 
actually transfers between the owner 
trustee and a lessee? 

Response: For several reasons, these 
transfers will not be allowed. 
Acceptance of these circumstances 
would require that an entity not even 
party to the transfer of the airplane be 
designated as the transferee of base 
level. This is expressly denied by the 
language of the regulation that indicates 
that base level transfers must 
accompany the transfer of a Stage 2 
airplane. To allow this transfer would 
be to deny the right of the owner-trustee 
that is expressed in the regulation. 

Second, by allowing this transaction, 
the FAA would be responsible for 
determining the identity of the trust 
beneficiary in an arrangement to which 
the FAA is not a party. The FAA will 


not assume this liability. Further, the 
FAA must be able to easily track the 
ownership of the base level and the 
subject airplane. Presumable, a transfer 
of base level to the beneficiary would 
result in another transfer by the 
beneficiary, although at neither time 
would the beneficiary transfer a Stage 2 
airplane. The FAA will not allow a third 
party uninvolved in the transfer of Stage 
2 airplanes to trade in base level; to do 
so would violate the reasons for the 
prohibition that was built into the 
regulation. 

Finally, allowing the transfer of base 
level to a beneficiary would be in direct 
opposition to the interpretation 
concerning leased base level. 
Transactions in base level are not ^ 
allowed to skip over any transferee of 
the subject airplane, regardless of the 
financing circumstances of an individual 
airplane. 

The FAA does not consider the 
problem faced in the transfer of a Stage 
2 aircraft held in trust to be 
insurmountable. As we have indicated 
previously, any person may hold or 
transfer base level as long as it is 
transferred with a Stage 2 airplane. 
Although the transfer process may 
involve more pieces of paper than would 
otherwise be desired, the FAA will 
consider any unique multiparty transfer 
documentation as long as the transfer 
does not violate the basic policies 
expressed here and in the regulations. 

17. Question: Must an airplane be on a 
transferring party’s operations 
specifications for the transfer to include 
base level? 

Response: No. The transferring party 
need only have the legal right to transfer 
a Stage 2 airplane (and actually 
accomplish the transfer) to transfer base 
level with that airplane. Anyone is 
allowed to hold base level, or transfer it 
with a Stage 2 airplane, but only 
operators have operations 
specifications. The only use of 
operations specifications with regard to 
base level is the initial establishment of 
base level by an operator. Base level is 
created only by an airplane’s 
appearance on an operator’s operations 
specifications (or other limited 
circumstances under § 91.855) on the 
date chosen by the operator. The 
subsequent transfer of an airplane with 
base level is unrelated to its appearance 
on any operator’s operations 
specifications at the time of the transfer. 

Issued in Washington. DC. on October 6. 
1992, 

Kenneth P. Quinn, 

Chief Counsel 

[FR Doc. 92-24767 Filed 10-9-92; 8:45 am) 
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..46362 

43 CFR 


Public Land Orders: 


1567 (Revoked in part 


by PLO 6948). 

...45325 

5712 (Revoked by 


PLO 6946). 

45322 

6944. 

...45321 

6946. 

...45322 

6948. 

...45324 

6949..... 

...45576 

6950. 

...45725 

45 CFR 


205 . 

...46782 

1224. 

...45325 

1305. 

...46718 

46 CFR 


514. 

...46318 

581. 

...46318 

Proposed Rules: 


35. 

...45667 

197. 

...46126 

47 CFR 


0. 

... 45747 

73.45577-45579. 46325. 

46612.46813 

87. 

...45748 

90. 

...45751 

Proposed Rules: 


63. 

...46366 

73. 45601. 46132. 46367- 

46369.46839 

48 CFR 


30. 

... 45422 

52. 

... 45878 

202. 

...45422 

204. 

...45422 

208. 

...45422 

210. 

...45422 

214. 

...45326 

215.. 

...45422 

216. 

...45422 

219. 

,...45422 

223. 

,...45422 

225. 

...45422 

226. 

....45422 

227. 

....45422 

228. 

....45422 

231... 

....45422 

232. 

....45422 

236. 

....45422 

237. 

....45422 


239. 45422 

242. 45422 

245. 45422 

252 . 45422 

253 . 45422 

Proposed Rules: 

1512. 46007 

1516. 46007 

1552.46007 

5415. 45759 

5452.45759 

49 CFR 

107. 45446 

171 .45442. 45446 

172 . 45446. 46624 

173 . 45446 

174 .45446 

176 . 45446 

177 .45446 

178 . 45446 

179 . 45446 

180 ...45446 

214.45446 

571. 45327. 45422 

665. 46814 

1023.45751 

Proposed Rules: 

552.45759 

571.45760 

1039. 45602 

50 CFR 

17. 45328, 46325, 46340 

217.46815 

222. 46815 

227.45986, 46815 

285. 45579 

661.45751 

663. 45987, 46097 

672.45580, 45988. 46344. 

46510,46816 

675. 46511 

685.45989 

Proposed Rules: 

17.45761, 45762. 46007. 

46528.46840 

651.46840 

672.46133 

675.45602, 46133, 46139 


LIST OF PUBLIC LAWS 


Note: No public bills which 
have become law were 
received by the Office of the 
Federal Register for inclusion 
in today’s List of Public 
Laws. 

Last List October 9, 1992 


ELECTRONIC BULLETIN 
BOARD 

Free Electronic Bulletin 
Board Service for Public Law 
Numbers is available on 202- 
275-1538 or 275-0920. 
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CFR CHECKLIST 


This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, stock 
numbers, prices, and revision dates. 

An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office. 

A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest Issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 

The annual rate for subscription to all revised volumes is S620.00 
domestic, $155.00 additional for foreign mailing. 

Mail orders to the Superintendent of Documents, Attn: New Orders, 
P.O. Box 371954. Pittsburgh, PA 15250-7954. All orders must be 
accompanied by remittance (check, money order, GPO Deposit 
Account. VISA, or Master Card). Charge orders may be telephoned to 
the GPO Order Desk, Monday through Friday, at (202) 783-3238 from 
8:00 a-m. to 4:00 p.m. eastern time, or FAX your charge orders to 
(202) 512-2233. 


Title 

Stock Number 

Price 

Revision Date 

1, 2 (2 Reserved). 

.. (869-017-00001-9). 

$13.00 

Jon. 1, 1992 

3 (1991 Compilotiofl and 
Ports lOOond 101). 

.. (869-017-00002-7). 

17.00 

* Jon. 1, 1992 

4. 

.. (869-017-00003-5). 

16.00 

ion. 1, 1992 

5 Parts: 

1-699. 

(869-017-00004-3). 

18.00 

Jon. 1, 1992 

700-1199. 

(869-017-00005-1). 

14.00 

Jon. 1, 1992 

1200-Cnd, 6 (6 Reserved) 

. (869-017-00006-0). 

19.00 

Jon. 1, 1992 

7 Parts: 

0-26. 

. (869-017-00007-8). 

17.00 

Jon. 1, 1992 

27-45. 

. (869-017-00008-6). 

12.00 

Jon. 1, 1992 

46-51. 

. (869-017-00009-4). 

18.00 

Jon. 1, 1992 

52. 

. (869-017-00010-8). 

24.00 

Jon. 1, 1992 

53-209. 

.(869-017-00011-6). 

19.00 

• Jon. 1, 1992 

210-299. 

.(869-017-00012-4). 

26.00 

Jon. 1, 1992 

300-399 . 

. (869-017-00013-2). 

13.00 

Jon. 1, 1992 

400-699 . 

. (869-017-00014-1). 

15.00 

Jon. 1, 1992 

700-899 . 

. (869-017-00015-9). 

18.00 

Jon. 1, 1992 

900-999 . 

. (869-017-00016-7). 

29.00 

Jon. 1, 1992 

1000-1059. 

. (869-017-00017-5). 

17.00 

Jon. 1, 1992 

1060-1119.. 

. (869-017-00018-3). 

13.00 

Jon. 1, 1992 

1120-1199. 

. (869-017 00019-1). 

9.50 

Jon. 1, 1992 

1200-1499. 

. (869-017-00020-5). 

22.00 

Jon. 1, 1992 

1500-1899. 

. (869-017-00021-3). 

15.00 

Jon. 1, 1992 

1900-1939. 

. (869-017-00022-1). 

11.00 

Jon. 1, 1992 

1940-1949... 

. (869-017-00023-0). 

23.00 

Jon. 1, 1992 

1950-1999. 

. (869-017-00024-8). 

26.00 

Jon. 1. 1992 

2000-End. 

. (869-017-00025-6). 

11.00 

Jon. 1, 1992 

8. 

. (869-017-00026-4). 

17.00 

Jon. 1, 1992 

9 Parts: 

1-199. 

, (869-017-00027-2)._ 

23 00 

Jon. 1, 1992 

200-End. 

(869-017-00028-1). 

18.00 

Jon. 1, 1992 

10 Parts: 

0-50. 

(869-017-00029-9). 

25.00 

Jon. 1, 1992 

51-199. 

(869-017-00030-2). 

18.00 

Jon. 1. 1992 

200-399. 

(869-017-00031-1). 

13.00 

♦ Jon. 1. 1987 

400-499 . 

(869-017-00032-9). 

20.00 

Jon. 1, 1992 

500-End. 

(869-017-00033-7). 

28.00 

Jon. 1, 1992 

11 . 

(869-017-00034-5). 

12.00 

Jon. 1, 1992 

12 Parts: 

1-199. 

(869-017-00035-3). 

13.00 

Jon. 1, 1992 

200-219. 

(869-017-00036-1). 

13.00 

Jon. 1, 1992 

220-299 . 

(869-017-00037-0).-.... 

22.00 

Jon. 1, 1992 

300-499 .. 

(869-017-00038-8). 

18.00 

Jon. 1, 1992 

500-599 . 

(869-017-00039-6). 

17.00 

Jon. 1, 1992 

600-End. 

(869-017-00040-0). 

19.00 

Jon. 1, 1992 

13. 

(869-017-00041-8). 

25.00 

Jon. 1. 1992 


TiUe 

stock Number 

Price 

Revision Date 

14 Parts: 

1-59.. 

.(869-017-00042-6)..., 

... 25.00 

Jon. 1. 1992 

6(J-139. 


... 22.00 

Jon. 1, 1992 

140-199. 

.(869-017-00044-2). 

... 11.00 

Jon. 1, 1992 

200-1199. 


... 20.00 

Jon. 1, 1992 

1200-End.. 


... 1400 

Jon. 1, 1992 

15 Parts: 

0-299. 

.(869-017-00047-7). 

.. 1300 

Jon. 1, 1992 

300-799 . 


.. 21.00 

Jon. 1, 1992 

800-End. 

.(869-017-00049-3). 

.. 17.00 

Jon. 1, 1992 

16 Parts: 

0-149. 

.(869-017-00050-7). 

6.00 

Jon. 1, 1992 

150-999 . 

.(869-017-00051-5). 

.. 14.00 

Jon. 1, 1992 

1000-End. 


.. 20.00 

Jon. 1. 1992 

17 Parts: 

1-199... 


.. 15.00 

Apr. 1, 1992 

200-239. 

.(869-017-00055-8). 

.. 17.00 

Apr. 1, 1992 

240-End. 

.(869-017-00056-6). 

.. 24.00 

Apr. 1, 1992 

18 Parts: 

1-149. 


.. 16.00 

Apr. 1, 1992 

150-279. 

.(869-017-00058-2). 

.. 19.00 

Apr. 1, 1992 

280-399 . 

.(869-017-00059-1). 

.. 14.00 

Apr. 1, 1992 

400-End. 

.(869-017-00060-4). 

9.50 

Apr. 1, 1992 

19 Parts: 

1-199... 


. 28.00 

Apr. 1, 1992 

200-End. 


9.50 

Apr. 1, 1992 

20 Parts: 

1-399. 


. 16.00 

Apr. 1, 1992 

400-499 . 


. 31.00 

Apr. 1, 1992 

500-End. 


. 21.00 

Apr. 1, 1992 

21 Parts: 

1-99. 


. 13.00 

Apr. 1, 1992 

100-169... 


. 14.00 

Apr. 1, 1992 

170-199. 

.(869-017-00068-0). 

. 18.00 

Apr. 1, 1992 

200-299 . 

.(869-017-00069-8). 

5.50 

Apr, 1. 1992 

300-499. 


. 29.00 

Apr. 1, 1992 

500-599 . 

.(869-017-00071-0). 

. 21.00 

Apr. 1, 1992 

600-799 . 

.....(869-017-00072 8). 

7.00 

Apr. 1, 1992 

800-1299.. 


. 18.00 

Apr. 1, 1992 

1300-End. 

..... (869-017-00074-4). 

9.00 

Apr. 1, 1992 

22 Parts: 

1-299. 


. 26.00 

Apr. 1, 1992 

300-End. 


. 19.00 

Apr. 1, 1992 

23 . 


18.00 

Apr. 1, 1992 

24 Parts: 

0-199. 


34.00 

Apr. 1, 1992 

200-499 . 


32.00 

Apr. 1, 1992 

500-699 . 


13.00 

Apr. 1, 1992 

700-1699. 

.(869-017-00081-7). 

34.00 

Apr. 1, 1992 

1700-End. 

.(869-017-00082-5). 

13.00 

Apr. 1, 1992 

25. 


25.00 

Apr. 1. 1992 

26 Parts: 

§S 1.0-1-1.60. 


17.00 

Apr. 1, 1992 

§S 1.61-1.169. 

.(869-017-00085-0)....... 

33.00 

Apr. 1, 1992 

S§ 1.170-1.300. 

.(869-017-00086-8). 

19.00 

Apr. 1, 1992 

iS 1.301-1.400. 


17.00 

Apr. 1. 1992 

§§ 1.401-1.500. 


38.00 

Apr. 1, 1992 

§§ 1.501-1.640. 

.(869-017-00089 2). 

19.00 

Apr. 1, 1992 

§i 1.641-1.850. 

.(869-017-00090-6) 

19.00 

Apr. 1, 1992 

§§ 1.851-1.907. 

.(869-017-00091-4). 

23.00 

Apr. 1, 1992 

is 1.908-1.1000. 

.(869-017-00092-2). 

26.00 

Apr. 1, 1992 

Si 1.1001-1.1400. 

.(869-017-00093-1). 

19.00 

Apr. 1, 1992 

Si 1.1401-£nd. 

.(869-017-00094 9). 

26.00 

Apr. 1, 1992 

2-29. 

.... (869-017-00095-7). 

22.00 

Apr. 1, 1992 

30-39 . 

.... (869-017-00096-5). 

15.00 

Apr. 1, 1992 

40-49. 

.... (869-017-00097-3).. 

12.00 

Apr. 1, 1992 

50-299. 

.... (869-017-00098-1). 

15.00 

Apr. 1. 1992 

300-499. 

.... (869-017-00099-0). 

20.00 

Apr. 1. 1992 

500-599 . 

.... (869-017-00100-7). 

6.00 

»Apr. 1, 1990 
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Title 

Stock Nunnber 

Price 

Revision Oete 

600-tfld.. 

.(869-017-00101-5)...... 

6.50 

Apr. 1, 1992 

27 Parts; 

]-199. 

.(869-017-00102-3). 

34.00 

Apr. 1, 1992 

200-End. 

.(869-017-00103-1)_ 

11.00 

®Apr. 1. 1991 

28.. 

...(869-013-00104-4). 

28.00 

July 1. 1991 

29 Parts: 

0-99. 

..(869-017-00105-8). 

19.00 

July 1. 1992 
July 1, 1992 

100-499 .. 

.(869-013-00106-6). 

9.00 

500-899.. 

.. (869-013-00107-9)._ 

27.00 

July 1, 1991 

900-1899. 

.(869-017-00108-2). 

16.00 

July 1, 1992 

1900-1910 (§§ 1901.1 to 

1910.999)..(869-013-00109-5)_ 

24.00 

July 1, 1991 

1910 (§$ 1910.1000 to 

end).(869-013-00110-9). 

14.00 

July 1. 1991 

1911-1925. 

.(869-017-001lJ-2). 

9.00 

’ July 1. 1989 

1926.. 

.(869-017-00112-1). 

14.00 

July 1, 1992 

1927-End. 

.(869-013-00113-3). 

25.00 

July 1. 1991 

30 Parts: 

1-199. 

.(869-013-00114-1). 

22.00 

July 1. 1991 

200-699__ 

.(869-017-00115-5). 

19.00 

July 1, 1992 

700-End. 

.(869-017-00116-3). 

25.00 

July 1, 1992 

31 Parts: 

0-199. 

.(869-013-00117-6). 

15.00 

July 1, 1991 

200-End. 

..(869-017-00118-0). 

25.00 

July 1, 1992 

32 Parts: 

1-39. Vol. 1. 


15.00 

*July 1. 1984 

1-39. Vol. II . 

. . .. .... 

19.00 

* July 1. 1984 

1-39. Vol. IN. 

. .. 

18.00 

*July 1, 1984 

1-189. 

...(869-013-00119-2). 

25.00 

July 1. 1991 

190-399 . 

..(869-013-00120-6).. 

29.00 

July 1, 1991 

400-629 . 

.(869-017-00121-0). 

29.00 

July 1. 1992 

630-699.. 

..(869-017-00122-8).. 

14.00 

•July 1, 1991 

700-799 . 

__(869-013-00123-1)....... 

17.00 

July 1, 1991 

800-End... 

..(869-017-00124-4)..... 

20.00 

July 1, 1992 

33 Parts: 

1-124. 

..(869-013-00125-7)._ 

15.00 

July 1, 1991 

125-199. 

.(869-013-00126-5)._ 

18.00 

July 1, 1991 

200-End.. 

.(869-017-00127-9). 

23.00 

July 1, 1992 

34 Parts: 

1-299. 

.(869-013-00128-1). 

24.00 

July 1, 1991 

300-399......... 

..(869-017-00129-5). 

19.00 

July 1, 1992 

400-End. 

.. (869-013-00130-3)...... 

26.00 

July 1, 1991 

35 .. 

.(869-017-00131-7). 

12.00 

July 1, 1992 

36 Parts: 

1-199. 

.(869-017-00132-5). 

15.00 

July 1, 1992 

200-End.. 

.(869-017-00133-3)...... 

32.00 

July 1, 1992 

37__ 

.(869-013-«)134-«). 

15.00 

July 1, 1991 

38 Parts: 

0-17... 

.(869-013-00135-4). 

24.00 

July 1, 1991 

Id-End... 

.. (869-013-00136-2). 

22.00 

July 1, 1991 

July 1. 1992 

39. 

.(869-017-00137-6). 

16.00 

40 Parts: 

1-51___ 

..(869-013-00138-9). 

27.00 

July 1, 1991 
July 1, 1991 

52... 

..(869-013-00139-7)_ 

28.00 

53-60. 

.. (869-013-00140-1)._ 

31.00 

July U 1991 

61-80.. 

.(869-017-00141-4)._ 

16.00 

July 1. 1992 

81-85. 

.(869-013-00142-7). 

11.00 

July 1, 1991 

86-99_ 

.. (869-013-00143-5). 

29.00 

July 1« 1991 
July 1, 1991 

100-149 . 

__(869-013-00144-3)._ 

30.00 

150-189_ 

...(869-013-00145-1)_ 

20.00 

July 1, 1991 

190-259. 

.. (869-013-00146-0)... . 

13.00 

July 1, 1991 

260-299__ 

..(869-013-00147-8). 

31.00 

July 1, 1991 

300-399 . 

.. (869-017-00148-1). 

15.00 

July 1, 1992 

400-424_ 

.(869-017-00149-0)...... 

26.00 

July 1, 1992 

425-699_ 

..(869-013-00150-8)_ 

23.00 

’ July 1, 1989 

700-789.. 

.. (869-013-00151-6) 

20.00 

July 1, 1991 
July 1. 1991 

790-End.. 

..(869-013-00152-4)._ 

22.00 


Title Stock Number Price Revision Date 

41 Chapters: 

1. 1-1 to 1-10. 13.00 » July 1. 1984 

1, 1-11 to Appendix, 2 (2 Reserved) .. 13.00 ® July 1, 1984 

3-6. 14.00 * Wy 1, W84 

7....... 6.00 sjulv 1-1984 

8... 


4.50 

®July 1. 1984 



9. 


13.00 

« July 1. 1984 

10-17..... 


9.50 

»July 1. 1984 

18, Vol. 1, Pom 1-5_ 

...... 

13.00 

«July 1, 1984 

18, Vol. 8. Pons 6-19. 


13.00 

5 July 1. 1984 

18. Vol. III. Pons 20-52 ... 


13.00 

» July 1, 1984 

19-100. 

.. 

13.00 

5 July 1. 1984 

1-100... 

(869-013-00153-2). 

8.50 

•July 1, 1990 

101.. 

. (869-013-00154-1) 

22.00 

July 1, 1991 
•July 1, 1991 

102-200 . 

, (869-017-00155-4). 

11.00 

201-End... 

(869-013-00156-7). 

10.00 

July 1, 1991 

42 Parts: 

1-60. 

, (869-013-00157-5). 

17.00 

Oct. 1, 1991 

61-399... 

(869-013-00158-3). 

5.50 

Oct. 1, 1991 

400-429 . 

(869-013-00159-1). 

21.00 

Oct. 1, 1991 

430-End. 

(869-013-00160-5). 

26.00 

Oct. 1. 1991 

43 Parts: 

1-999. 

(869-013-00161-3). 

20.00 

Oct. 1. 1991 

1000-3999.. 

(869-013-00162-1). 

26.00 

Oct. 1, 1991 

4000-End... 

(869-013-00163-0). 

12.00 

Oct. 1, 1991 

44.. 

(869-013-00164-8). 

22.00 

Oct. 1, 1991 

45 Parts: 

1-199.. 

(869-013-00165-6). 

18.00 

Oct. 1, 1991 

200-499.... 

(869-013-00166-4)_ 

12.00 

Oct. 1, 1991 

500-1199. 

(869-013-00167-2). 

26.00 

Ocl. 1, 1991 

1200-End.. 

(869-013-00168-1). 

19.00 

Oct. 1. 1991 

46 Parts: 

1-40..... 

(869-013-00169-9) 

15.00 

Oct. 1, 1991 
Ocl. 1, 1991 

41-69 ... __ 

(869-013-00170-2) 

14.00 

70-89. 

(869-013-00171-1). 

7.00 

Ort. li 1991 

90-139.. 

(869-013-00172-9).. 

12.00 

Oct. 1, 1991 

140-155... 

(869-013-00173-7). 

10.00 

Oct. 1, 1991 

156-165.. 

(869-013-00174-5). 

14.00 

Oct. 1, 1991 

166-199. 

(869-013-00175-3). 

14.00 

Oct. 1, 1991 

200-499... 

(869-013-00176-1). 

20.00 

Oct. 1. 1991 

500-End. 

(869-013-00177-0)_ 

11.00 

Oct. 1, 1991 

47 Parts: 

0-19.... 

(869-013-00178-8). 

19.00 

Oct. 1. 1991 

20-39. 

(869-013-00179-6). 

19.00 

Oct 1. 1991 

40-69...... 

(869-013-00180-0). 

10.00 

Oct. 1. 1991 

70-79.. 

(869-013-00181-8). 

18.00 

Oct. 1. 1991 

80-End. 

(869-013-00182-6). 

20.00 

Oct. 1, 1991 

48 Chapters: 

1 (Pom 1-51). 

(869-013-00183-4). 

31.00 

Ocl. 1, 1991 

1 (Pom 52-99). 

(869-013-00184-2).. 

19.00 

Oct. 1. 1991 

2 (Pom 201-251). 

(869-013-00185-1). 

13.00 

Dec. 31, 1991 

2 (Ports 252-299). 

(869-013-00186-9). 

10.00 

Dec. 31, 1991 

3-6.... 

(869-013-00187-7) 

19.00 

Oct. 1, 1991 

7-14. 

(869-013-00188-5). 

26.00 

Ocl. 1, 1991 

15-End. 

(869-013-00189-3). 

30.00 

Oct. 1, 1991 

49 Parts: 

1-99. 

(869-013-00190-7)....... 

20.00 

Oa. 1. 1991 

100-177 .. 

(869-013-00191-5). 

23.00 

Dec. 21, 1991 

178-199. 

(869-013-00192-3).....,. 

17.00 

Dec. 31, 1991 

200-399...... 

(869-013-00193-1). 

22.00 

Oct. 1, 1991 

400-999___ 

(869-013-00194-0). 

27.00 

Oa. 1. 1991 

1000-1199.. 

V869-013-00195-8). 

17.00 

Oa. 1, 1991 

1200-End.... 

(869-013-00196-6). 

19.00 

Oct. 1, 1991 

50 Parts: 

1-199.... 

(869-013-00197-4). 

21.00 

Oa. 1, 1991 

200-599.... 

1 

1 

T 

17.00 

Oct. 1, 1991 

600-End.. 

(869-013-00199-1)... 

17.00 

Oa. 1, 1991 

CFR index ond Findings 

Aids. 

(869-017-00053-1). 

31.00 

km. 1, 1992 
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V 


Title Stock Number 

Complete 1992 CFR $ef^... 

Microfiche CfR Edition; 

Complete set (one-time moHing) 

Complete set (one-time mailing).. 

Complete set (one-time moiling). 

Subscription (moiled as issued).... 

Individual copies..... 



Price 

Revision Date 



1992 


185.00 

1989 



1990 



1991 


188.00 

1992 


... 200 

1992 


' BeoMse Title 3 is on onnual compilofion, this volume and oB previous volumes should be 
retained os o permonent reference source. 

*The July I, 1985 edition of 32 CfR Ports 1-189 contains o note only for Ports 1-39 
mdusfve. for the full text of the Defense Acquisition Regulotions in Ports 1-39, consult the 
three CfR volumes issued os of iuly 1. 1984. contoining those ports. 

^ The Xdy 1, 1985 edition of 41 CFR Chapters 1-100 contoins o note only for Chapters 1 to 
49 indusive. For the full text of procurement regulations in Chapters 1 to 49. consuH the eleven 
CFR volumes issued os of July 1, 1984 contoining those chopters. 

* No omendments to this volume were promulgated during the period Jon I, 1987 to Dec. 
31. 1991. The CFR volume issued Jonuory 1. 1987, should be retained. 

Mo amendments to this volume were promulgated during the period Apr. 1. 1990 to Mor 
31. 1991 The CFR volume issued April 1, 1990. should be retoined 

* No omendments to this volume were promulgoted during the period Apr. 1. 1991 to Mor 
30. 1992. The CFR volume issued Aprd 1. 1991. should be retoined. 

^ No onwndments to this volume were promulgoted during the period July 1. 1989 to June 
30. 1992. The CFR volume issued July 1, 1989. should be retoined. 

• No omendments to this volume were promulgoted during the period July 1. 1990 to June 
30. 1991. The CFR volume issued July 1, 1990, should be retoined. 

• No omendments to this volume were pronsulgafed during the period July 1, 1991 to June 
30. 1992. The CFR volume issued July 1. 1991, should be retained. 
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.... Order now! _ 



For those of you who must keep Informed 
about Presidential Proclamations and 
Executive Orders, there is a convenient 
reference source that will make researching 
these documents much easier. 

Arranged by subject matter, this edition of 
the Codification contains proclamations and 
Executive orders that were issued or 
amended during the period April 13. 1945, 
through January 20, 1989, and which have a 
continuing effect on the public. For those 
documents that have been affected by other 
proclamations or Executive orders, the 
codified text presents the amended version. 
Therefore, a reader can use the Codification 
to determine the latest text of a document 
without having to “reconstrucf it through 
extensive research. 

Special features include a comprehensive 
index and a table listing each proclamation 
and Executive order issued during the 
1945-1989 period—along with any 
amendments—an indication of its current 
status, and. where applicable, its location 
In this volume. 

Published by the Office of the F^eral Register, 
National Archives and Records Administration 


Superintendent of Documents Publications Order Form 

Order processing code: Charge your order. 

♦ It's Easy! 

□ YES. please send me the following: To fax your orders (202)-512-2250 


_ copies of CODIFICATION OF PRESIDENTIAL PROCLAMATIONS AND EXECUTIVE ORDERS. 

S/N 069-000-00018-5 at $32.00 each. 


The total cost of my order is $_International customers please add 25%. Prices include regular domestic 

postage and handling and are subject to change. 


(Company or Personal Name) (Please type or print) 


(Additional address/attention line) 


(Street address) 


(City, State, ZIP Code) 


Please Choose Method of Payment: 

EH Check Payable to the Superintendent of Documents 
□ GPO Deposit Account 


-□ 


EH VISA or MasterCard Account 


(Credit card expiration date) 


Thank you for 
your order! 


(Daytime phone including area code) 


(Purchase Order No.) 

VES NO 

^fay He make your name/address available to other mailers? □ □ 


(Authorizing Signature) (CW) 

Mail To: New Orders, Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 
























































